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DATED THIS 19th Day of JULY 2010
TO:  USDA Forest Service, Appeals Deciding Officer (RFO), Northern Region, P.O. Box 7669, Missoula, MT, 59807.

NOTICE OF APPEAL

DECISION APPEALED: 

On June 4, 2010, Big Timber District Ranger Bill Avey signed a Decision Notice (DN) and Finding of No Significant Impact (FONSI) approving implementation of the East Boulder Fuels Reduction Project on the Big Timber Ranger District of the Gallatin National Forest.

Notice is hereby given pursuant to 36 C.F.R. 215 - 217 that the Alliance for the Wild Rockies, and Native Ecosystem Council appeal the 6/9/10 decision to implement the East Boulder Fuels Reduction Project on the Big Timber Ranger District of the Gallatin National Forest.

The DN’s implementation the East Boulder Fuels Reduction Project is not in accordance with the legal requirements of the National Environmental Policy Act (NEPA), 42 U.S.C. 4321 et seq., and its implementing regulations, the National Forest Management Act (NFMA) 16 U.S.C. 1600 et seq., and its implementing regulations, the Administrative Procedures Act, (APA) 5 U.S.C. Sec. 706, and its implementing regulations, the Multiple-Use Sustained Yield Act (MUSY), and its implementing regulations, the Endangered Species Act, the Forest and Rangeland Renewable Resources Planning Act of 1974 (RPA) and its implementing regulations, the Clean Water Act, and its implementing regulations, Montana water quality regulations, the Forest Plan for the Gallatin National Forest 
As a result of the DN, the appellant groups and their members would be directly and significantly affected by the logging and road construction and reconstruction. The appellant groups are conservation organizations working to ensure protection of biological diversity and ecosystem integrity in the Wild Rockies bioregion (including the Gallatin National Forest).  The group's members use the general areas that are proposed for logging and road construction for recreation and other forest related activities.  I toured the projected area in March of 2010 with ranger Avey and I intend to go back this year and in the future. These activities, if implemented, would adversely impact and irreparably harm the natural qualities of the Gallatin NF and would further degrade the watersheds and wildlife habitat. 

The Alliance for the Wild Rockies (AWR), headquartered in Helena, Montana, is a non-profit member-based alliance of citizens and organizations working to secure the ecological integrity of Northern Rockies bioregion.  AWR has been actively participating in public land management in Washington, Oregon, Montana, Idaho, and Wyoming for 20 years. Appellants would be directly and significantly affected by the activities authorized under the DN.  Individuals and members use the area for recreation and other forest related activities.  These activities, if implemented, would adversely impact and harm the natural qualities of the Forest and would further degrade the watersheds and wildlife habitat. 
STATEMENT OF REASONS

1.   The Forest Service must prepare a full Environmental Impact Statement for the East Boulder Fuels Reduction Project.

The National Environmental Policy Act (NEPA) requires that all federal agencies prepare an environmental impact statement for significant actions that affect the environment.  42 U.S.C. 4332(2)(C).  The implementing regulations for NEPA are binding upon the Forest Service.  Southern Oregon Citizens against Toxic Sprays, Inc. v. Clark, 720 F.2d 1475, 1478 (9th Cir. 1983); see also Citizens for Better Forestry v. U.S. Dept. of Agriculture, 341 F.3d 961, 970-71 (9th Cir. 2003).  Under the regulations, an action is significant if it violated a federal law imposed for the protection of the environment.  40 C.F.R. 1508.27 (10).  
2.  The Forest Service did not disclose the percent hiding cover associated with all key habitat elements.


The Gallatin Forest Plan mandates that the Forest Service maintain two-thirds hiding cover associated with all key habitat elements.  Those key habitat elements are as follows:


(1)   moist areas (wallows, etc.);


(2)  foraging areas (meadows and parks); 

(3)  critical hiding cover . . .; 

(4)  thermal cover; 

(5)  migration routes; and

(6)  staging areas.
The DN does not provide the hiding cover percentages for any of these key habitat elements.  Without these numbers, the public cannot determine whether the Forest Service is complying with its Forest Plan.  Without these numbers the Forest Service is not taking a hard look at the effects of the Project on elk habitat in violation of NEPA, NFMA, the Forest Plan and the APA.  The Forest Service must determine and disclose these numbers to the public.  Specifically, the Forest Service must at least disclose the pre-logging and post-logging percentage hiding cover associated with foraging areas and thermal cover.  The Forest Service must also discuss the cumulative impact of how past clearcutting one-third of the Project area has resulted in a loss of hiding cover. 
3.  the forest service did not map the elk migration route through the Project area.


The Gallatin Forest Plan requires that the Forest Service map the elk migration route through the Project area.  This was not done in violation of NEPA, NFMA, the Forest Plan and the APA. The United States District Court for the District of Montana, Missoula Division, found that the Forest Service violated this requirement in its original EA for the Smith Creek Project.  The Forest Service also violates this requirement by refusing to map the elk migration route through the Project area.  It appears that there is an elk migration in the area and the Forest Service violated its Forest Plan again by failing to map it.  This failure violates NFMA because it is a Forest Plan violation.  It also violates NEPA and the APA because it evidences a failure to take a hard look at the Project.  If elk use the whole project area to migrate through, then the whole area must be mapped as an elk migration route.
4.  the forest service did not map all moist areas in the Project area.
The Gallatin Forest Plan requires that the Forest Service map moist areas, including wallows, through the Project area.  The United States District Court for the District of Montana, Missoula Division, found that the Forest Service violated this requirement in its original EA for the Smith Creek Project.  The Forest Service also violates this requirement by refusing to map the moist areas through the Project area. The November 2008 supplemental analysis stated that the Forest Service did not map all perennial streams in the Project area.  The Forest Service also did not map wallows.  Because perennial streams and wallows are “moist areas,” the Forest Service’s failure to map them violated NFMA and the APA because it is a Forest Plan violation.  It also violated NEPA because it evidences a failure to take a hard look at the Project.  

6.  the Forest Service did not take a hard look and discuss the responsible opposing views of scientists whose published papers undermine the central underlying assumption of East Boulder Fuels Reduction Project.

Fire Ecology in Rocky Mountain Landscapes, by William Baker says the Forest Service is over stating the frequency and risk of wildfire.  I am including this book as an attachment that I am mailing separately.  
Published scientific reports indicate that the logging prescription proposed by the Forest Service for the East Boulder Creek area will actually increase fire severity -- not reduce fire severity – as assumed by the Forest Service.  Because this issue is the central underlying theme that is critical to support the proposed logging project, the Forest Service must candidly disclose, consider, and fully discuss the published scientific papers that analyze whether commercial logging is an effective means of fire suppression.  The Forest Service should have discussed  published scientific papers, which make findings based on actual studies, not simply on models. Not doing this is a violation of NEPA, NFMA, the APA and the Forest Plan In the analysis, the Forest Service should have at least addressed the issues of (a) which studies are applicable to lodgepole pine forests, (b) whether logging large diameter trees helps or hinders efforts to reduce fire risk, (c) whether logging without prescribed burning helps or hinders efforts to fire risk, and (d) whether all small diameter trees must be removed in order to reduce fire risk.  In this analysis, the Forest Service should not include internally produced, unpublished documents written by land managers.  These types of documents are biased in favor of logging, and therefore not scientifically reliable.  See Ruggiero (2007)(discussing the fact that land managers are part of a different branch of the Forest Service than research scientists, and the position of the land managers implies that they are not independent of policy decisions, and therefore may not be scientifically credible).  The Forest Service should disclose and discuss the findings of – at least – the following studies:

· Raymond, Crystal L. & David L. Peterson. 2005.  Fuel treatments alter the effects of wildfire in a mixed evergreen forest, Oregon, USA.  Canadian Journal of Forestry Research 35: 2981 – 2995; and
· Odion, Dennis C., Evan J. Frost, James R Strittholt, Hong Jiang, Dominick A. Dellasala, Max A. Moritz.  2004.  Patterns of fire severity and forest conditions in the western Klamath Mountains, California.  Conservation Biology 18:4: 927-936.
Since the project’s goals are partly to reduce the chances that fire will destroy private structures and harm people, the current fuel/fire hazard situation on land of all ownerships within the WUI (at least the WUI that’s relevant to this area) must be displayed on a map. More importantly, the fuel/fire hazard situation post-project on land of all ownerships within the WUI must also be displayed on a map. The maps provided don’t display the most important picture around which this project is conceptualized. Based on lack of proper mapping of current and projected conditions, the EA doesn’t accurately disclose the threats to private structures and people under any scenarios, for all alternatives. It must be discernable why some areas are included for treatment and others are not.
 
The FS does not have a detailed long-term program for maintaining the allegedly safer conditions, including how areas will be treated in the future following proposed treatments, or how areas not needing treatment now will be treated as the need arises. The public at large, and private landowners, must understand the implications of the long-term efforts, including the amount of funding necessary, and the likelihood based on realistic funding scenarios for such a program to be funded both adequately and in a timely manner.

The EA mixes, and thus confuses, two separate issues, those being hazardous fuels and “forest health.” The EA fails to clearly disclose which treatment units are for fuel reduction and which are to deal with the alleged “forest health” problem(s). Clearly, maintaining parts of the Forest in “safer” fuel conditions is not in accord with maintaining natural, ecological processes. “Excessive fuels” from one perspective is cover habitat from the perspective of a pine marten, and the very processes that cause the alleged “forest health” problems are what create dead tree habitat for a myriad of native wildlife. The FS’s position seems to be that we can have both, but that’s like the empty promise that came out of the Forest Planning process that said the FS could meet its ASQ and still provide for viable populations of salmon, lynx, …etc.  This is the very same failure to face reality that has resulted in much-needed judicial oversight of this National Forest.

The EA fails to deal lucidly with the hazardous fuels issue on the appropriate landscape scale. The EA only discusses fuel conditions in the areas proposed for treatment, yet wildland fire operates beyond artificial ownership or other boundaries. The EA fails to answer a fundamental question: Will the fuel reduction activities be in any way significant, when one of any number of potential fire scenarios plays out on the land in the foreseeable future? One cannot tell, because the fuel conditions in the larger landscape surrounding “treatment units” are not adequately discussed.

Likewise, the appropriate landscape scale for the “forest health” issues is also beyond the treatment units, but not adequately considered. 

The EA also fails to deal with the fuels issue on the appropriate temporal scale. The EA basically theorizes fire behavior at some short-duration fixed time period following treatment (ignoring the heightened fuel risk due to the logging activities, by the way) but doesn’t consider the obvious fact that vegetation response to the proposed activities will be rapid in the understory, and also significant for smaller tree growth in the years following treatment. How those vegetation changes would affect fire behavior when one of any number of possible fire scenarios plays out on the land in the foreseeable future is also glossed over in the EA’s overly simplistic analyses. 

And since this “fuel reduction regime” was not a planning scenario dealt with in sufficient detail (if at all) during Forest Plan development, both the project-level and programmatic ecological and economic costs and impacts go unexplained and undisclosed. The Salmon NF must disclose to the public just how much of the Forest is considered to be likewise “out of whack” in alleged “forest health” terms and more importantly, disclose how much of the Forest is to be treated for fuel reduction in a manner that emphasizes fuel conditions over native ecological processes. 

Hayward, 1994 states:

Despite increased interest in historical ecology, scientific understanding of the historic abundance and distribution of montane conifer forests in the western United States is not sufficient to indicate how current patterns compare to the past. In particular, knowledge of patterns in distribution and abundance of older age classes of these forests in not available. …Current efforts to put management impacts into a historic context seem to focus almost exclusively on what amounts to a snapshot of vegetation history—a documentation of forest conditions near the time when European settlers first began to impact forest structure. …The value of the historic information lies in the perspective it can provide on the potential variation…  I do not believe that historical ecology, emphasizing static conditions in recent times, say 100 years ago, will provide the complete picture needed to place present conditions in a proper historic context. Conditions immediately prior to industrial development may have been extraordinary compared to the past 1,000 years or more. Using forest conditions in the 1800s as a baseline, then, could provide a false impression if the baseline is considered a goal to strove toward.

Hayward, 1994 essentially calls into question the entire manipulate and control regime, as represented in the EA. The managed portion of the Salmon National Forest has been fundamentally changed, as has the climate, so the Forest Service must analyze how much land has been fundamentally changed forest wide compared to historic conditions, and disclose such information to the public in the context of an EIS by completing the Forest Plan Revision process.

The FS’s usual response to our comment that the fire planning issue is indeed programmatic, is that it is “out of the scope” of a project analysis, which is precisely our point:  the FS has so far failed to deal with this issue within the appropriate forest wide or landscape level. In the absence of such planning, the public and decision maker for this project proposal is extremely uninformed. So, for example, fire suppression actions are never disclosed, as NEPA requires.

Recently, Huff, et al., 1995 stated:

(I)ntensive forest management annually produces high fuel loadings associated with logging residues. As a by-product of clearcutting, thinning, and other tree-removal activities, activity fuels create both short- and long-term fire hazards to ecosystems. The potential rate of spread and intensity of fires associated with recently cut logging residues is high (see for example, Anderson 1982, Maxwell and Ward 1976), especially the first year or two as the material decays. High fire-behavior hazards associated with the residues can extend, however, for many years depending on the tree species (Olson and Fahnestock 1955). Even though these hazards diminish, their influence on fire behavior can linger for up to 30 years in the dry forest ecosystems of eastern Washington and Oregon. Disposal of logging residue using prescribed fires, the most common approach, also has an associated high risk of an escaped wildfire (Deeming 1990). The link between slash fires and escaped wildfires has a history of large conflagrations for Washington and Oregon (Agee 1989, Deeming 1990). 

Regeneration and seral development patterns can have a profound effect on potential fire behavior within landscapes by enhancing or diminishing its spread (Agee and Huff 1987, Saveland 1987). Spatially continuous fuels associated with thick regeneration in plantations can create high surface-fire potential during early successional stages. This was evident in most of the roughly 275 hectares of 1- to 25-year-old plantations burned in the 3500-hectare 1991 Warner Creek Fire in the Willamette National Forest (USDA 1993). The fire moved swiftly through the openings created by past harvests, killing nearly all the regeneration but usually missing adjacent stands >80 years old.

Logged areas generally showed a strong association with increased rate of spread and flame length, thereby suggesting that tree harvesting could affect the potential fire behavior within landscapes.

In general, rate of spread and flame length were positively correlated with the proportion of area logged in the sample watersheds.

Increased rate of spread means that the perimeter of the fire will grow much faster. Generally, a faster perimeter growth makes a wildfire harder to contain.

Other scientists have doubts about the efficacy of intensive fuels reductions as fire-proofing methods. DellaSala, et al. (1995) state:

Scientific evidence does not support the hypothesis that intensive salvage, thinning, and other logging activities reduce the risk of catastrophic fires if applied at landscape scales ... At very local scales, the removal of fuels through salvage and thinning may hinder some fires. However, applying such measures at landscape scales removes natural fire breaks such as moist pockets of late-seral and riparian forests that dampen the spread and intensity of fire and has little effect on controlling fire spread, particularly during regional droughts. ... Bessie and Johnson (1995) found that surface fire intensity and crown fire initiation were strongly related to weather conditions and only weakly related to fuel loads in subalpine forest in the southern Canadian Rockies. . . . Observations of large forest fires during regional droughts such as the Yellowstone fires in 1988 (Turner, et al. 1994) and the inland northwest fires of 1994 . . . raise serious doubts about the effectiveness of intensive fuel reductions as “fire-proofing” measures.

The Sierra Nevada Ecosystem Project, in its 1996 “Final Report to Congress: Status of the Sierra Nevada” (University of California-Davis, Wildland Resources Center Report No. 36) states:

More than any other human activity, logging has increased the risk and severity of fires by removing the cooling shade of trees and leaving flammable debris.” And, “Timber harvest, through its effects on forest structure, local microclimate, and fuel accumulation, has increased fire severity more than any other recent human activity. ... Although silvicultural treatments can mimic the effects of fire on structural patterns of woody vegetation, virtually no data exist on the ability to mimic ecological functions of natural fire.” 

DellaSala et al., 1995 state:

The effectiveness of fuel breaks remains a subject of debate within and outside the fire management community. There are many reasons for this broad range of opinion, among them that objectives can vary widely, fuel break prescriptions (width, amount of fuel reduction, maintenance standards) may also vary, they can be placed in many different fuel conditions, and may be approached by wildland fires under a variety of normal to extreme weather conditions. Furthermore, fuel breaks are never designed to stop fires but to allow suppression forces a higher probability of successfully attacking a wildland fire. The amount of technology directed at the fire, and the requirement for firefighter safety, both affect the efficacy of fuel breaks in the suppression effort

Sustained alteration of fire behavior requires effective and frequent maintenance, so that the effectiveness of any fuel treatment, including fuel breaks, will be not only a function of the initial prescription for creation, but also standards for maintenance that are applied. The efficacy of many past fuel breaks has been largely lost because of inadequate or no maintenance. If a fuel break is to remain effective, permanent cover type must occur.

The EA takes a very narrow, simplistic view of the science on fuel reduction and ignores scientific information that argues against its conclusions. The EA must be re-written to acknowledge the controversies, and remove its already-made decision biases.

Graham, et al., 1999a point out that thinning can result in faster fire spread than in the unthinned stand. 

For example, the 20-foot wind speed
 must exceed 50 miles per hour for midflame wind speeds to reach 5 miles per hour within a dense Stand (0.1 adjustment factor). In contrast, in an open stand (0.3 adjustment factor), the same midflame wind speeds would occur at only a 16-mile-per-hour wind at 20 feet.

Depending on the type, intensity, and extent of thinning, or other treatment applied, fire behavior can be improved (less severe and intense) or exacerbated.” … Fire intensity in thinned stands is greatly reduced if thinning is accompanied by reducing the surface fuels created by the cuttings. Fire has been successfully used to treat fuels and decrease the effects of wildfires especially in climax ponderosa pine forests (Deeming 1990; Wagel and Eakle 1979; Weaver 1955, 1957). In contrast, extensive amounts of untreated logging slash contributed to the devastating fires during the late 1800s and early 1900s in the inland and Pacific Northwest forests.

Depending on intensity, thinning from below and possibly free thinning can most effectively alter fire behavior by reducing crown bulk density, increasing crown base height, and changing species composition to lighter crowned and fire-adapted species. Such intermediate treatments can reduce the severity and intensity of wildfires for a given set of physical and weather variables. But crown and selection thinnings would not reduce crown fire potential.

In regards to ecosystem sustainability and wildland fire, Cohen and Butler (2005) state:

Realizing that wildland fires are inevitable should urge us to recognize that excluding wildfire does not eliminate fire, it unintentionally selects for only those occurrences that defy our suppression capability—the extreme wildfires that are continuous over extensive areas. If we wish to avoid these extensive wildfires and restore fire to a more normal ecological condition, our only choice is to allow fire occurrence under conditions other than extremes. Our choices become ones of compatibility with the inevitable fire occurrences rather than ones of attempted exclusion. (Emphasis added.)

It seems that the project is a part of a wider, continuing indiscriminate fire suppression strategy, without consideration of sensible wildland fire use—elevating the odds for the type of extreme events most feared. 

Cohen and Butler (2005) made recommendations regarding fuel treatment in an interface zone in the Boulder River canyon on the Gallatin NF, following a two-day field trip. Based upon research, and investigation following other instances of wildland fire, Cohen and Butler (2005) specify the need to focus primarily on the Home Ignition Zone (HIZ). The HIZ is approximately 150 from a home. They state, “(W)e cannot mitigate a highly vulnerable HIZ with fuel reduction activities beyond the HIZ; a highly vulnerable HIZ remains highly vulnerable even when surrounded by a fuel break. …The high intensity wildfire has no direct flame effect on the building ignition potential outside the HIZ.”

To the degree that this proposal focuses on dead and dying trees, it is not about reducing crown fires. Cohen and Butler (2005) note that dead trees that have lost their needles pose minimal crown fire risk as compared to trees with canopy intact—live or dead:

When needles fall from the tree canopy the tree loses the principal crown fire fuel. These needles are now part of the more compact and much less intensively burning surface fuel bed. Thus, the crown fire spread is impeded at this location. Primary attention for removing insect killed trees that retain their needles should occur within the HIZ and in any areas where intense fire behavior will produce a life safety concern (falling dead trees usually do not become a problem until after the needles have dropped.)

Cohen and Butler (2005) explain the “life safety” concept, defining it as “…about preventing fatalities during an extreme wildfire that includes all reasonable options.” The researchers focus on the need to treat fuels to establish safe areas in the event of extreme wildfire events, and treat fuels to reduce potential extreme case fire intensity along escape routes to these safe areas or well beyond the fire’s danger zone. Outside these safe areas, the escape routes, and the HIZ, these researchers indicate no need to focus on fuel reduction for life safety reasons in the CPZ.
None of the so-called cumulative effects discussions adequately discloses the effects of past management activities in a logically-defined analysis area, on land of any ownership, to the issue of how those projects have affected the fuel situation now referred to as “hazardous.”  How have past and ongoing logging and other management activities across this landscape affected fuel conditions and the “forest health” issues alleged by the EA? We know that old high grade and clearcut-type logging leads directly to vegetative conditions that are not natural and present an elevated (above natural) risk of fire. Yet nowhere does the EA present an intelligent cumulative effects discussion about past management in relation to its “Purpose and Need” in violation of NEPA, NFPA and the APA.

It is time for the Forest Service to be more honest with the public about Fire ecology and move away from trying to prevent and suppress wildfire as one of its primary occupations.
8.  the Forest Service did not take a hard look at how climate change affects and is affected by this Project in violation of nepa, nfma, the forest pan and the apa.


Published scientific reports indicate that climate change will be exacerbated by logging, and that climate change will lead to increased wildfire severity (including drier and warmer conditions that may render obsolete the proposed effects of the Project). The former indicates that the East Boulder Fuels Reduction Project may have a significant adverse effect on the environment, and the latter undermines the central underlying purpose of the Project.  Therefore, the Forest Service must candidly disclose, consider, and fully discuss the published scientific papers discussing climate change in these two contexts.  At least the Forest Service should discuss the following studies:

· Depro, Brooks M., Brian C. Murray, Ralph J. Alig, and Alyssa Shanks. 2008.  Public land, timber harvests, and climate mitigation: quantifying carbon sequestration potential on U.S. public timberlands. Forest Ecology and Management 255: 1122-1134.
· Harmon, Mark E. 2001. Carbon sequestration in forests: addressing the scale question.  Journal of Forestry 99:4: 24-29.

· Harmon, Mark E, William K. Ferrell, and Jerry F. Franklin. 1990.  Effects of carbon storage of conversion of old-growth forest to young forests.  Science 247: 4943: 699-702

· Harmon, Mark E, and Barbara Marks. 2002.  Effects of silvicultural practices on carbon stores in Douglas-fir – western hemlock forests in the Pacific Northwest, USA: results from a simulation model.  Canadian Journal of Forest Research 32: 863-877.

· Homann, Peter S., Mark Harmon, Suzanne Remillard, and Erica A.H. Smithwick. 2005. What the soil reveals: potential total ecosystem C stores of the Pacific Northwest region, USA.  Forest Ecology and Management 220: 270-283.

· McKenzie, Donald, Ze’ev Gedalof, David L. Peterson, and Philip Mote.  2004. Climatic change, wildfire, and conservation. Conservation Biology 18:4: 890 -902.
9.  the Forest Service did not discuss why the proposed commercial logging in riparian areas does not violate the legally binding settlement agreement with Trout Unlimited.

The Forest Service entered into a legally binding settlement agreement with Trout Unlimited over the implementation of the Gallatin Forest Plan.  The settlement agreement forbids the Forest Service from logging in riparian areas.  The Forest Service is permitting commercial logging in riparian areas in this Project in violation of NEPA, NFMA, the Forest Plan, the Clean Water Act and its implementing regulations, Montana water quality regulations, and the APA.  

THE EAST BOULDER PROJECT VIOLATES THE CLEAN WATER ACT.

The Clean Water Act requires that federal agencies comply with its provisions.  The agency must protect water quality and comply with state water quality standards on National Forest system lands. Marble Mountain Audubon Soc. v. Rice, 914 F.2d 179, 182 (9th Cir. 1990); Oregon Natural Resources Council v. U.S. Forest Service, 834 F.2d 842, 848 (9th Cir. 1987); Northwest Indian Cemetery Protective Ass’n v. Peterson, 794 F.2d 688, 697 (9th Cir. 1987); 33 U.S.C. 1323(a) (“Each department, agency, or instrumentality of the executive [branch] . . . shall be subject to, and comply with, all Federal, State, interstate, and local requirements, administrative authority, and process and sanctions respecting the control and abatement of water pollution”); 16 U.S.C. 1604(g)(3)(E)(iii) (timber may be harvested only where “protection is provided for streams, streambanks shorelines, lakes, wetlands, and other bodies of water from detrimental changes in water temperatures, blockages of water courses, and deposits of sediment”); 36 C.F.R. 219.23(d) (“Forest Planning shall provide for -- Compliance with requirements of the Clean Water Act, the Safe Drinking Water Act, and all substantive and procedural requirements of Federal, State and local governmental bodies”) and 36 C.F.R. 219.27(a)(4) (“All management prescriptions shall . . . Protect streams, streambanks, shorelines, lakes, wetlands and other bodies of water”).

Section 303(d) of the CWA (33 USC §1313(d)) requires that states list water quality limited segments of bodies of water within its jurisdiction.  The listed segments are not meeting state water quality standards or failing to meet designated uses due to identified reasons.  The states are required to develop Total Maximum Daily Loads (TMDL) for these waters (33 USC Sec 1313 (d)(1)(c)). TMDLs are designed to address all sources of pollution limiting the water quality of the public waters and should include point and non-point sources of pollution, such as sediment generated from logging activities.  In the absence of a TMDL federal agencies have a duty to avoid further degradation of WQLS stream segments. The East Boulder project violates this duty and thereby violates the CWA.

East Boulder Creek has been listed by the State of Montana as Water Quality Limited Segments or streams.   East Boulder Creek is listed due to siltation Moreover, conditions on the forest in general show deteriorating stream conditions.
Uninventoried and Inventoried Roadless Areas
It is well established that logging in an uninventoried and inventoried roadless areas is an irreversible and irretrievable” commitment of resources that “could have serious environmental consequences” ​Smith v. U.S. Forest Service, 33 F.3d 1072, 1078 (9th Cir. 1994). The EA and the DN failed to address the effects of logging and roading the uninventoried roadless areas on their characteristics vis-à-vis potential for future wilderness or inventoried roadless area designation. The discussion of the impacts on roaded areas was superficial and did not discuss the effects of unroaded areas.. There was no analysis of the project’s impact on the unique values of unroaded areas together with their adjacent inventoried roadless areas. The EA and the DN do not constitute the “hard look” requirement with respect to the environmental impact of logging and roading uninventoried roadless areas.

ALTERNATIVES NOT CONSIDERED 

The FS refused to study in detail any alternative which would have implemented prescribed fire fuels treatments that did not include removal of commercial wood products because such an alternative would not have met the goal of removing merchantable forest projects in violation of NEPA, NFMA and the APA. The FS also refused to study in detail any alternative consider the impacts of their proposed actions on climate change in violation of NEPA, NFMA, the forest plan and the APA.  Eventually, if the FS does not begin considering the long-term cumulative impacts of its industrial logging on climate change, the courts will likely force the FS to consider those impacts.  This important consideration could lead land managers and policy makers to the conclusion that National Forest lands are more valuable to the national and global community as carbon sinks than as commercial tree farms.
OLD GROWTH, VIABILITY OF SENSITIVE AND MANAGEMENT INDICATOR SPECIES

The Gallatin Forest Plan Standard 6.c (2) requires the Forest Service to maintain at least 10% of each timber compartment containing suitable timber in old-growth condition. The DN does not prove the Project complies with this requirement. Compartment 113 contains only 8% old growth (EA, p. 3-99). No logging of old growth will occur in compartment 113 but logging of future old growth will occur and the DN authorizes logging of old growth in compartment 112 (EA p. 3-99).
Forest Plan Standard 6.a (13) states: “‘Indicator species,’ which have been identified as species groups, whose habitat is most likely to be affected by Forest management activities, will be monitored to determine population change.” The Forest Plan requires the Forest Service to monitor old-growth indicator species (MIS) by determining population trends of old-growth MIS and their relationships to habitat change, reporting every 5 years. The Forest Plan identifies old-growth indicator species as: pine marten (moist Spruce sites) and northern goshawk (dry Douglas-fir sites). This is not being done.
The East Boulder Fuels Reduction Project DN project clearly violates the Forest Plan, NEPA, the APA and NFMA.

Forest Plan Standard 6.a(12) states: Habitat that is essential for species identified in the Sensitive Species list developed for the Northern Region will be managed to maintain these species. These Forest Plan Standards thus describe the GNF’s way of maintaining viable populations of Sensitive and old-growth dependent wildlife species, as NFMA requires. Unfortunately, the GNF has failed to adhere to these standards, and therefore viability is not assured.

The GNF has indicated that there is no forest-wide old-growth inventory. This is because old growth allocations are only completed on a project-by-project basis, for example when an area is being analyzed and prepared for a timber sale. Only 40 of a total of 139 compartments forest-wide have had their structural stages analyzed. The available information is not adequate to determine if sufficient, well-distributed old-growth habitat exists on the GNF. Although the Forest Service claims that there is more than enough old growth to meet the 10% distribution standard, the Forest Service lacks sufficient information on the forestwide old-growth situation to justify logging old growth.

Rather than performing adequate samples of old-growth stands in the project area to allocate old growth to meet Forest Plan requirements and validate the EA’s assumptions, the GNF apparently uses a database analysis to identify old growth in the project area. The Forest Service has admitted that these databases are of limited usefulness for habitat analyses:

“Habitat modeling based on the timber stand database has its limitations:  the data are, on average, 15 years old; canopy closure estimates are inaccurate; and data do not exist for the abundance or distribution of snags or down woody material…” (USDA Forest Service, 2000c).

Canopy closure, snags, and down woody material are characteristics important for providing habitat structures needed for old-growth wildlife species. Forest areas failing to contain those characteristics fail to meet Region 1 old growth criteria, as described in Green, et al., and do not provide for the habitat need of old-growth dependent wildlife species. Two U.S. District Court judges have recognized the unreliability of these databases for designating old growth or habitat for old-growth species, regarding timber sales on the Clearwater and the Idaho Panhandle National Forests. 

The GNF plan requires the F.S. to monitor and retain snags in previously logged areas. During my tour of the project area with Ranger Avey, I saw lots of old clearcuts in the project area, but there appeared to be few if any snags and the GNF has done no monitoring to show any snags exists in these old clearcuts in violation of the forest plan, NFMA and the APA.
Page 3-98 of the EA says:

Forest Plan standards would be met by project design criteria.  Where possible, snags would be left in clumps with live trees for protection.  Where there are not sufficient snags to meet the minimum retention standard of 30 snags per 10 acres, the largest available dead trees will be left as snags.  Between retention clumps and remnant trees in thinned areas, there should be no problem meeting the Forest Plan requirement for replacement trees.  Regenerating stands scheduled for hand thinning (Units 2, 3A, 4, 6, 7B, 8, 8A, 11A, 12A) currently have no snags available for retention, but would meet requirements for replacement trees.

Clearly the Forest Plan snag standards are not being met.  If there is insufficient snags to meet the minimum snag retention standard, the Forest Plan requires a forest plan amendment or no logging. 
The Forest Plan and Forest Plan EIS also fail to cite any scientific research that justifies the Plan’s 10% Standard. The Standard itself appears to be arbitrary. Maintaining only 10% of the forested areas in old-growth condition will likely result in significantly reduced populations of old-growth wildlife species, and at those levels population viability is in doubt.
The Forest Plan fails to provide any detailed guidance for maintaining viable populations of the listed Sensitive species. The combination of project impacts and inadequate FEIS analyses means that the FOREST SERVICE cannot assure that viable populations of Sensitive species are being maintained, as NFMA requires.

Considering potential difficulties of using population viability analysis at the project analysis area level (Ruggiero et al. 1994), the cumulative effects of carrying out multiple management projects across the Forest makes it imperative that population viability be assessed at least at the forestwide scale (Marcot and Murphy, 1992). It is also of paramount importance to monitor population trends (as mandated by the Forest Plan) during the implementation of the Forest Plan in order to validate assumptions used about long-term species persistence (i.e., population viability) (Marcot and Murphy, 1992; Lacy and Clark, 1993).

In response to USDA Regulation 9500-4 and NFMA’s viability provisions, the Forest Service Manual also outlines the need to design and implement conservation strategies for Sensitive species. And FSM 2621.2 requires conservation strategies for sensitive species for projects and biological assessments to devise these strategies, each of which must meet these requirements:

1. Base the assessment on the current geographic range of the species and the area affected by the plan or project. If the entire range of the species is contained within the plan or project area, limit the area of analysis to the immediate plan or project area. If the geographic range of the species is beyond the plan or project area, expand the area of analysis accordingly.

2. Identify and consider, as appropriate for the species and area, factors that may affect the continued downward trend of the population, including such factors as: distribution of habitats, genetics, demographics, habitat fragmentation, and risk associated with catastrophic events.

3. Display findings under the various management alternatives considered in the plan or project (including the no-action alternative). 

And according to FSM 2672.1: “There must be no impacts to sensitive species without an analysis of the significance of adverse effects on the populations, its habitat, and on the viability of the species as a whole.”

The EA thus fails to come close to a genuine viability analysis for Sensitive and old-growth indicator species, such as the pine martin, wolverine, or northern goshawk. The significance of the cumulative effects of habitat fragmentation and reduction due to logging, road building, fire suppression, and other management activities in regards to their effects on population levels or viability was not disclosed.
Page 3-81 of the EA informs the public that no goshawks were found in the project area. 

Goshawk surveys were conducted throughout the proposed project area (Jun-Aug) in 2009 (See Project File) in the area modeled as potential habitat in the analysis area using Kennedy and Stahlecker (1993) protocol.  No responses were documented.  There are no documented nest stands, historical or current, in the project area.  Surveys have also been conducted in Main Boulder drainage, which is immediately to the west and north of the project area and no goshawks were located.  Historically, nests have been found in side drainages with perennial water and mature spruce and Douglas-fir timber stands. There is one documented element occurrence in the Deer Creek Mountains, in Lower Deer creek recorded with the Montana Natural Heritage Program of the Northern goshawk, but the occurrence is well outside of the project area and occurred prior to the 2006 Derby fire.

The EA also notes that no wolverines or pine martins were found. 
The habitat as proxy approach is premised upon the assumption that, by taking care of old growth habitat needs of the MIS, the Forest Service can ensure the viability of all species. This theory has a rational basis and should work where, as here, the habitat model underlying the old growth standards and the method for measuring habitat are reasonably reliable. Nonetheless, the ultimate test for whether the habitat as proxy approach is permissible is “whether it ‘reasonably ensures that the proxy results mirror reality.”

See Gifford Pinchot Task Force v. United States Fish & Wildlife Serv., 378 F.3d 1059, 1066 (9th Cir. 2004) (quoting Idaho Sporting Cong., Inc. v. Rittenhouse, 305 F.3d at 972-73). Here, the most compelling evidence suggests that the theory, applied in this Project Area, does not match reality. The lack of species sightings, otherwise ignored and unexplained by the Forest Service, undermines the assumption that by taking care of habitat, the GNF can ensure species viability.

The Forest Plan requires that the Forest Service ensures the existence of viable

populations of species, not the theoretical possibility that the species should be present.

Moreover, without any indication that there are viable populations of MIS in the Project Area before the Project, it is unclear how the Forest Service could conclude that viable populations of MIS will be maintained after the Project.

Put another way, there is evidence in the record that effectively rebuts the presumption

that the habitat-as proxy-approach is taking care of the species viability in the Project Area. The Forest Service has failed to adequately address or explain this evidence or describe more adequately the potential reasons why the MIS have not been located in the Project Area. Hence, the Forest Service has failed to consider an important aspect of the problem, offered an explanation that runs counter to the evidence, and relied upon a theory that, as applied, is so implausible that it cannot be ascribed to a difference in view or the product of agency expertise.

Accordingly, the decision to rely exclusively upon the old growth standards to meet the Forest Plan requirements for MIS monitoring and ensuring species viability in the Project Area was in error and the decision authorizing the Project must be set aside, because the Project’s effect on species viability has not been addressed.

This analysis is consistent with the Ninth Circuit’s recent decision in Native Ecosystems

Council v. Tidwell, 599 F.3d 926, 935 (9th Cir. 2010) (holding nonexistent MIS cannot serve as proxy).  In Tidwell, a Ninth Circuit panel reversed a Montana district court decision upholding the Forest Service’s use of a proxy-on-proxy approach to species viability requirements. The Ninth Circuit held that the proxy-on-proxy approach was not reliable, because the MIS used to determine appropriate habitat, the sage grouse, did not exist in the area being analyzed and there was evidence in the record suggesting that the sage grouse population in the larger geographic area was trending downward. On that record, the Ninth Circuit said “[i]t is unfathomable how the Forest Service could meet its responsibility to maintain existing species by selecting as a proxy a species that is virtually non-existent in the targeted area.”.
SOIL PRODUCTIVITY – VIOLATIONS OF NEPA AND NFMA
The EA’s analysis of soil conditions and alternative effects has significant deficiencies. It fails to adequately disclose the current condition of soils and current levels of negative impacts from previous and other cumulative activities in violation of NEPA. 

The EA discloses a limited sampling was done. Such a sample is not of sufficient extent to determine or estimate soils quality in the activity areas or project area and is in violation of NEPA, NFMA, the Forest Plan and the APA.

None of the EA methodologies used to estimate soil conditions and levels of reliability, validity, or other measures of accuracy are not disclosed. The precision or amount of error, for such measures must be disclosed as required by NFMA, NEPA and the APA. All estimates based upon sampling inherently have some amount of error. The FS, in its “Response to Motion for Preliminary Injunction” brief in the recent litigation on the Kootenai NF, stated in regards to a scientific report supplied by the Plaintiffs: “Dr. Schloeder’s purported ‘statistical analysis’ reports no confidence intervals, standard deviations or standard errors in association with its conclusions.” The FS must be held to an equally, or higher, standard of data and information quality it expects of those who disagree with FS conclusions. However, the EA failed to present any “confidence intervals, standard deviations or standard errors in association with its conclusions” regarding the amounts of TSRC and activity area DD and CWD. Since the EA does not provide the public or decision maker with any kind of information on the accuracy of its estimates, the information is not scientifically valid nor reliable.

Validation of soil conditions or testing accuracy is never demonstrated. The Kootenai National Forest admits that much, much more damage occurred historically, before tractor piling of slash and other careless logging methodologies were reformed less than 15 years ago (See Appeal Attachment 1).

The EA cites no monitoring results that demonstrate the effectiveness of any specified mitigation to remedy the situation in violation of NEPA and NFMA. Another FS NEPA document concedes, “It is acknowledged that the effectiveness of soil restoration treatments may be low, often less than 50 percent.” (USDA Forest Service, 2005b at p.3.5-20.)  

Cullen et al., (1991) state: “This result lends support to the general observation that most compaction occurs during the first and second passage of equipment.” And Page-Dumroese (1993), in a FS research report investigating logging impacts on volcanic ash-influenced soil in the Idaho Panhandle NF, states, “Moderate compaction was achieved by driving a Grappler log carrier over the plots twice.” Page-Dumroese (1993) also cited other studies that indicated: “Large increases in bulk density have been reported to a depth of about 5 cm with the first vehicle pass over the soil.” Williamson and Neilsen (2000) assessed change in soil bulk density with number of passes and found 62% of the compaction to the surface 10cm to come with the first pass of a logging machine. In fine textured soils Brais and Camire (1997) demonstrated that the first pass creates 80 percent of the total disturbance to the site.

Nowhere does the EA disclose how acres encompassed by log landings, impacted livestock grazing areas, and motorized trails, which are other management actions that may cause essentially permanent loss of soil productivity.

Clearly, other sources of DD/TSRC in the project area are being omitted due to lack of data, so the project’s consistency with the Forest Plan is not demonstrated. 

The Boise NF’s Revised Forest Plan definition of TSRC includes losses of soil nutrients, and the EA discloses that past logging in the project area has resulted in less than standard/desirable amounts of CWD in old units. The failure of the EA’s TSRC analysis to consider or even quantify amounts of CWD in these past logged areas constitutes a violation of NEPA and NFMA. 

The soil quality standards are being applied inappropriately in a “one-size fits all” manner, since the standards are applied in areas of low or high hazard soil types. Again, validation of the methods and standards is needed. 

Given the lack of validation of the soil Forest Plan standards for insuring the maintenance of soil productivity for long-term sustained yield of timber alone, the standards themselves fail to meet NFMA requirements.

Page-Dumroese et al. 2000 emphasize the importance of validating such soil quality standards, using the results of monitoring:

Research information from short- or long-term research studies supporting the applicability of disturbance criteria is often lacking, or is available from a limited number of sites which have relative narrow climatic and soil ranges. …Application of selected USDA Forest Service standards indicate that blanket threshold variables applied over disparate soils do not adequately account for nutrient distribution within the profile or forest floor depth. These types of guidelines should be continually refined to reflect pre-disturbance conditions and site-specific information. (Abstract.)

Lacy, 2001 examines the importance of soils for ecosystem functioning and points out the failure of most regulatory mechanisms to adequately address the soils issue:

Soil is a critical component to nearly every ecosystem in the world, sustaining life in a variety of ways—from production of biomass to filtering, buffering and transformation of water and nutrients. While there are dozens of federal environmental laws protecting and addressing a wide range of natural resources and issues of environmental quality, there is a significant gap in the protection of the soil resource. Despite the critical importance of maintaining healthy and sustaining soils, conservation of the soil resource on public lands is generally relegated to a diminished land management priority. Countless activities, including livestock grazing, recreation, road building, logging, and mining, degrade soils on public lands. This article examines the roots of soil law in the United States and the handful of soil-related provisions buried in various public land and natural resource laws, finding that the lack of a public lands soil law leaves the soil resource under protected and exposed to significant harm. To remedy this regulatory gap, this article sketches the framework for a positive public lands soil protection law. This article concludes that because soils are critically important building blocks for nearly every ecosystem on earth, a holistic approach to natural resources protection requires that soils be protected to avoid undermining much of the legal protection afforded to other natural resources.

The article goes on:

Countless activities, including livestock grazing, recreation, road building, logging, mining, and irrigation degrade soils on public lands. Because there are no laws that directly address and protect soils on the public lands, consideration of soils in land use planning is usually only in the form of vaguely conceived or discretionary guidelines and monitoring requirements. This is a major gap in the effort to provide ecosystem-level protection for natural resources.

The rise of an “ecosystem approach” in environmental and natural resources law is one of the most significant aspects of the continuing evolution of this area of law and policy. One writer has observed that there is a

fundamental change occurring in the field of environmental protection, from a narrow focus on individual sources of harm to a more holistic focus on entire ecosystems, including the multiple human sources of harm within ecosystems, and the complex social context of laws, political boundaries, and economic institutions in  which those sources exist.

As federal agencies focus increasingly on addressing environmental protection from a holistic perspective under the current regime of environmental laws, a significant gap remains in the federal statutory scheme: protection of soils as a discrete and important natural resource. Because soils are essential building blocks at the core of nearly every ecosystem on earth, and because soils are critical to the health of so many other natural resources—including, at the broadest level, water, air, and vegetation—they should be protected at a level at least as significant as other natural resources. Federal soil law (such as it is) is woefully inadequate as it currently stands. It is a missing link in the effort to protect the natural world at a meaningful and effective ecosystem level. 

… This analysis concludes that the lack of a public lands soil law leaves the soil resource under-protected and exposed to significant harm, and emasculates the environmental protections afforded to other natural resources. 

(Emphasis added.) The problem Lacy (2001) identifies of regulatory mechanisms certainly exists in Regional and Forest-level standards and other guidance applicable for this Project.

FS studies and analyses have more than amply demonstrated that logging operations and grazing significantly compact soils, resulting in persistent cumulative damage to the soils (USFS and USBLM, 1997a; USDA Forest Service 2002a; USDA Forest Service, 2002b; Grier et al., 1989).  Therefore, the SNF must measure soil compaction and bulk density in units and properly analyze and disclose this data in order to adequately disclose existing soil conditions, including the extent of DD, and likely future soil conditions, including the extent of DD under the action alternative.

“It has been noted that substantial losses in site productivity for 15 to 25 years following clear cutting can occur, due in part to soil compaction and displacement…” (USDA Forest Service 2002b). Further, Landsberg et al. (2003) documented that soil compaction and increased bulk density from fire salvage logging operations on ash cap soils can persist for 70 years or more.  Page-Dumroese et al. (1998) also noted that soil compaction in these soil types is persistent with poor prospects for recovery. 

The EA fails to disclose the location, size, cumulative area, and number of landings. This is a significant defect because landings have soil and watershed impacts that are similar to roads in intensity and persistence on a per unit area basis (e.g., Beschta et al., 2004), although this, too, is inadequately disclosed in the EA. 

Landings have soil impacts similar to roads on a per unit basis.  Soil productivity on landings is effectively eliminated (Geppert et al., 1984; Beschta et al.; 2004).  The FS has repeatedly conceded that soil productivity cannot be effectively restored on landings, even with rehabilitation (USDA Forest Service, 2003b).  The loss of soil productivity on landings is a long-term irretrievable commitment of resources (USDA Forest Service, 2001d; USDA Forest Service, 2003b), although the EA completely fails to disclose this. 

The EA fails to adequately disclose that dedicated skid trails represent an irretrievable loss of soil productivity and persistent source of soil impairment (Beschta et al., 2004), as the FS has repeatedly acknowledged (USDA Forest Service, 2003b).

The EA fails to adequately analyze and disclose the amount of burning that is expected to result in DD or TSRC. This assumes a level of perfection in carrying out post-cutting burning, which doesn’t exist in the real world. A considerable amount of areas burned post-logging may have suffered high severity burns at the soil surface, which plainly causes DD. However, the EA provides no quantitative disclosure of this amount that has been, or will be, caused by post-logging burning in the project area or activity areas.

The EA and Forest Plan also fail to adequately address the long-term reduction of coarse woody debris (CWD) in activity areas, a condition that would be exacerbated by the logging activities. 

Although not disclosed in the EA, the USFS’s own ICBEMP assessment concluded that the loss of CWD coupled with the impacts of logging have persistent and serious impacts on soils (USFS and USBLM, 1997a; b).  The EA’s analysis of soil impacts inadequately analyzes the effects of tree removal on short- and long-term CWD and its effects on soil productivity, based on a thorough analysis of the best available scientific information on the issue. It is certain that tree removal will reduce CWD levels and soil productivity. 

Ground cover, including fine dead material and regenerating vegetation, is a critical issue with respect to soil impacts and soil erosion (Graham et al. 1994). However, the EA fails to disclose existing and likely future levels of ground cover currently and under the selected alternative. 

In interpreting the requirements of NEPA, the federal courts have evaluated the adequacy of mitigation measures that EISs and EAs rely upon. Relying upon inadequate mitigation measures to protect soils fails to meet this judicially specified test of compliance with NEPA regulations.

The Sheep Creek Salvage FEIS (USDA Forest Service, 2005a) states at p. 173:

Noxious weed presence may lead to physical and biological changes in soil. Organic matter distribution and nutrient flux may change dramatically with noxious weed invasion. Spotted knapweed (Centaurea biebersteinii D.C.) impacts phosphorus levels at sites (LeJeune and Seastedt, 2001) and can hinder growth of other species with allelopathic mechanism. Specific to spotted knapweed, these traits can ultimately limit native species’ ability to compete and can have direct impacts on species diversity (Tyser and Key 1988, Ridenour and Callaway 2001).

The FS has no idea how the productivity of the land been affected in the project area and forestwide due to noxious weed infestations, nor how that situation is expected to change. The FS recently stated:

Weed infestations are known to reduce productivity and that is why it is important to prevent new infestation sand to control known infestations. …Where infestations occur off the roads, we know that the productivity of the land has been affected from the obvious vegetation changes, and from the literature. The degree of change is not generally known. …(S)tudies show that productivity can be regained through weed control measures… (Northeast Yaak FEIS at 4-61.)

However, the FS never cites results of successful of weed treatments on the GNF, that have been proven to significantly reduce noxious weed populations over time, or prevent spread. This is an ongoing issue of land productivity for which the FS is in violation of NFMA.

Nowhere does the EA disclose existing amounts of DD or TSRC in past “activity areas” despite the history of heavy logging. Cumulative effects of past compaction, soil displacement, erosion, and management burning are treated as irrelevant. 
The EA never informs the public that East Boulder Creek is on the state on Montana 303 (d) list and that a TMDL is required but one has not been approved yet.  This is a violation of NEPA.

The Forest Service is in too much of a hurry.  A TMDL should be completed before this project is approved.

Endangered Species.

The Biological Assessment for the grizzly bear arrives at a “may adversely effect” for grizzly bears. This logically constitutes an “extraordinary circumstance”, however the GNF doesn’t even see fit to complete the Endangered Species Act Section 7 consultation requirements and is in violation of the ESA.
The EA did not adequately affect look at the cumulative project of the project on grizzly bears.  The cumulative effects of the mine, the road traffic to the nearby mine at the end of the East Boulder road, the Bozeman Municipal Watershed project, the Chrome Mountain Mineral exploration just east of the project area and other mineral exploration using helicopters in the national forest, the ongoing logging in the Main Boulder watershed, the new proposal at Lonesome Wood, and the helicopter hazing of buffalo in the Gallatin National Forest which also affects grizzly bears, all need to be examined.
Swartz, et al (2010) write in their paper; “Of all the covariates we examined, the amount of secure habitat and the density of roads in nonsecure habitat on public lands had the greatest effect on grizzly bear survival. We strongly support the continued protection of secure habitats for grizzly bears in the GYE and maintaining road densities in nonsecure habitats at levels necessary to maintain source habitat.”
The EA is in violation of the ESA, NEPA, NFMA, the Forest Plan and the APA by increasing the road density in occupied grizzly bear habitat by building new temporary roads.  Please find Swartz, et al (2010) attached.  The project is not following the best available science.
LYNX

The East Boulder Project violates the Endangered Species Act, NEPA, NFMA and the APA. 

The Endangered Species Act requires the FS to insure that the East Boulder project is not likely to result in the destruction or adverse modification of critical habitat. 16 U.S.C. §1536(a)(2). Activities that may destroy or adversely modify critical habitat are those that alter the physical and biological features to an extent that appreciably reduces the conservation value of critical habitat for lynx. 74 Fed. Reg. 8644. The Northern Rockies Lynx Management Direction (NRLMD) as applied in the East Boulder project violates the ESA by failing to use the best available science to insure no adverse modification of critical habitat. The NRLMD carves out exemptions from Veg Standards S1, S2, S5, and S6. In particular, fuel treatment projects may occur in the WUI even though they will not meet standards Veg S1, S2, S5, or S6, provided they do not occur on more than 6% of lynx habitat on each National Forest. See NRLMD ROD, Attachment 1, pages 2-3. Allowing the agency to destroy or adversely modify any lynx critical habitat has the potential to appreciably reduce the conservation value of such habitat. The agency cannot simply set a cap at 6% forest-wide without looking at the individual characteristics of each LAU to determine whether the project has the potential to appreciably reduce the conservation value. The ESA requires the use of the best available science at the site-specific level. It does not allow the agencies to make a gross determination that allowing 6% of lynx critical habitat to be destroyed forest-wide will not appreciably reduce the conservation value. 

The FS violated NEPA by applying the above-mentioned exception without analyzing the impacts to lynx in the individual LAUs. LAUs 22 & 23 contain 29 and 40% foraging habitat respectively. While the FS admits the LAUs contain a “relatively large percentage of unsuitable habitat,” it fails to consider how further converting (adversely modifying) 43 acres of foraging habitat to travel habitat would affect the species. Instead, the BA relies on the exception listed above, thereby making the false assumption that because less than 6% of the habitat will be adversely modified, there will be no impacts to the species. 

The East Boulder Project violates the NFMA by failing to insure the viability of lynx. According to the 1982 NFMA regulations, fish and wildlife must be managed to maintain viable populations of Canada lynx in the planning area. 36 C.F.R. 219.19. The FS has not shown that lynx will be well-distributed in the planning area. The FS has not addressed how the project’s adverse modification of denning and foraging habitat will impact distribution. This is important because the agency readily admits that the LAUs already contain a “relatively large percentage of unsuitable habitat.” The NRLMD ROD at 40 states that:

The national forests subject to this new direction will provide habitat to maintain a viable population of lynx in the northern rockies by maintaining the current distribution of occupied lynx habitat, and maintaining or enhancing the quality of that habitat. 

The FS cannot insure species viability here without addressing the impacts to the already low amount of suitable habitat. By cutting in denning and foraging habitat, the agency will not be “maintaining or enhancing the quality of the habitat.” 

This project is in Canada lynx critical habitat. In order to meet the requirements of the FS/USFWS Conservation Agreement, the FS agreed to insure that all project activities are consistent with the Lynx Conservation Assessment and Strategy (LCAS) and the requirements of protecting lynx critical habitat. The FS did not do so with its East Boulder project analysis.  This project will adversely affect lynx critical habitat in violation of the Endangered Species Act.  The BA/BE needs to be rewritten to reflect this information to determine if this project will adversely modify proposed critical habitat for lynx and if so conference with USFWS.

On March 31, 2008 Gloria Manning, Reviewing Officer for the Chief, issued instructions to the Forest Service regarding two of appellants' claims regarding the Northern Rockies Lynx Management Direction appeal. Please find a copy of our appeal attached.

Claim 1 in the appeal submitted by Friends of the Wild Swan, Alliance for the Wild Rockies and Friends of the Clearwater alleged that the Forest Service violated the National Environmental Policy Act and Administrative Procedures Act by selecting arbitrary criteria to determine whether habitat was occupied.  Neither the FEIS nor the amended Conservation Agreement contains any justification for the criteria used to determine whether lynx occupy habitat on National Forests. 

Ms. Manning reviewed the appeal record and "found no specific explanation for the selection of this date or indication of whether records of earlier sightings had been reviewed for their relevance or why those earlier records would not be otherwise considered in determining occupied lynx habitat."

She instructed the Forest Service to "provide documentation for the record that more fully describes the rationale for establishing that verified lynx observations or records since 1999, and not earlier, may be used as a basis for determining occupied lynx habitat.  This documentation must be provided to all appellants.  If the documentation was not in existence at the time the ROD was signed you will utilize Forest Service Handbook 1909.15, Chapter 18 to determine any subsequent actions that may be necessary as a result of this new information."

Likewise in the Montanans for Multiple Use appeal Ms. Manning instructed the Forest Service "to supplement the FEIS with an analysis of the economic effects associated with commercial timber harvest, in accordance with NEPA regulations at 40 CFR 1502.9.  Utilize Forest Service Handbook 1909.15, Chapter 18, to determine any subsequent actions that may be necessary as a result of the new information."

Because of instructions in the Northern Rockies Lynx Management Direction appeal decision the Forest Service is required to consult with the US Fish and Wildlife Service.  This was not done in violation of the Endangered Species Act.

The GNF is home to the Canada lynx, listed as a Threatened species under the Endangered Species Act (ESA). In December 1999, the Forest Service and Bureau of Land Management completed their “Biological Assessment Of The Effects Of National Forest Land And Resource Management Plans And Bureau Of Land Management Land Use Plans On Canada Lynx” (Programmatic Lynx BA). The Programmatic Lynx BA concluded that the current programmatic land management plans “may affect, and are likely to adversely affect, the subject population of Canada lynx.” 

The Lynx BA team recommended amending or revising Forest Plans to incorporate conservation measures that would reduce or eliminate the identified adverse effects on lynx.  The Programmatic Lynx BA’s determination means that Forest Plan implementation is a “taking” of lynx, and makes Section 7 formal consultation on the GNF Plan mandatory, before actions such as the proposed project are approved.

Continued implementation of the Forest Plan constitutes a “taking” of the lynx. Such taking can only be authorized with an incidental take statement, issued as part of a Biological Opinion (B.O.) during of Section 7 consultation.  The GNF must incorporate terms and conditions from a programmatic B.O. into a Forest Plan amendment or revision before projects affecting lynx habitat, such as this one, can be authorized.

The Programmatic Lynx BA’s “likely to adversely affect” conclusion was based upon the following rationale.  Plans within the Northern Rockies: 

· generally direct an aggressive fire suppression strategy within developmental land allocations.  …this strategy may be contributing to a risk of adversely affecting the lynx by limiting the availability of foraging habitat within these areas.

· allow levels of human access via forest roads that may present a risk of incidental trapping or shooting of lynx or access by other competing carnivores.  The risk of road-related adverse effects is primarily a winter season issue.

· are weak in providing guidance for new or existing recreation developments.  Therefore, these activities may contribute to a risk of adverse effects to lynx.

· allow both mechanized and non-mechanized recreation that may contribute to a risk of adverse effects to lynx.  The potential effects occur by allowing compacted snow trails and plowed roads which may facilitate the movements of lynx competitors and predators.

· provide weak direction for maintaining habitat connectivity within naturally or artificially fragmented landscapes.  Plans within all geographic areas lack direction for coordinating construction of highways and other movement barriers with other responsible agencies.  These factors may be contributing to a risk of adverse effects to lynx.

· are weak in providing direction for coordinating management activities with adjacent landowners and other agencies to assure consistent management of lynx habitat across the landscape.  This may contribute to a risk of adverse effects to lynx.

· fail to provide direction for monitoring of lynx, snowshoe hares, and their habitats.  While failure to monitor does not directly result in adverse effects, it makes the detection and assessment of adverse effects from other management activities difficult or impossible to attain.

· forest management has resulted in a reduction of the area in which natural ecological processes were historically allowed to operate, thereby increasing the area potentially affected by known risk factors to lynx.  The Plans have continued this trend.  The Plans have also continued the process of fragmenting habitat and reducing its quality and quantity.  Consequently, plans may risk adversely affecting lynx by potentially contributing to a reduction in the geographic range of the species.

· The BA team recommends amending or revising the Plans to incorporate conservation measures that would reduce or eliminate the identified adverse effects to lynx.  The programmatic conservation measures listed in the Canada Lynx Conservation Assessment and Strategy (LCAS) should be considered in this regard, once finalized. 

(Programmatic Lynx BA, at 4.)

The Programmatic Lynx BA notes that the LCAS identifies the following risk factors to lynx in this geographic area:

· Timber harvest and precommercial thinning that reduce denning or foraging habitat or converts habitat to less desirable tree species
· Fire exclusion that changes the vegetation mosaic maintained by natural disturbance processes

· Grazing by domestic livestock that reduces forage for lynx prey

· Roads and winter recreation trails that facilitate access to historical lynx habitat by competitors

· Legal (in Montana) and incidental trapping and shooting

· Predation

· Being hit by vehicles

· Obstructions to lynx movements such as highways and private land development

As evidenced by the fact that the Canada lynx is now listed under the Endangered Species Act and has critical habitat in the project area, it is clear that the GNF must do more that follow its Forest Plan’s weak protections provided for lynx. The DN did not demonstrate that the project and its analysis are consistent with all Standards contained in the Lynx Conservation and Assessment Strategy (LCAS) or lynx critical habitat.  This is a violation of NFMA and the ESA.
The DN did not adequately address the effects of logging on landscape pattern, which is essential for protection of critical habitat. The LCAS require that the FS:

Maintain suitable acres and juxtaposition of lynx habitat through time. Design vegetation treatments to approximate historical landscape patterns and disturbance processes.

If the landscape has been fragmented by past management activities that reduced the quality of lynx habitat, adjust management practices to produce forest composition, structure, and patterns more similar to those that would have occurred under historical disturbance regimes.

The LCAS sets mandatory Standards that would modify or amend the Forest Plan—steps the GNF has thus far not accomplished.  Important Programmatic Standards include:

Identify key linkage areas that may be important in providing landscape connectivity within and between geographic areas, across all ownerships. (LCAS at 89.)

Develop and implement a plan to protect key linkage areas on federal lands from activities that would create barriers to movement.  Barriers could result from an accumulation of incremental projects, as opposed to any one project. (Id.)

Map and monitor the location and intensity of snow compacting activities that coincide with lynx habitat, to facilitate future evaluation of effects on lynx as information becomes available. (LCAS at 83.)

On federal lands in lynx habitat, allow no net increase in groomed or designated over-the-snow routes and snowmobile play areas by LAU.

Among the standards set out in the LCAS are provisions to maintain denning habitat as discussed in the programmatic lynx BO: 

Denning Habitat - Within developmental land allocations, existing Plan direction to maintain old growth habitat was judged to be adequate to provide for lynx denning habitat for all geographic areas except the Great Lakes. (BO at 31.)

However, the GNF cannot meet lynx denning requirements unless it is meeting Forest Plan old-growth requirements. The Programmatic BA’s analysis of the ability of the Forest Plans, as “amended” by the LCAS, to prevent a “taking” of the lynx is based upon the Forests’ meeting such management standards. As the GNF has not yet proved it is in compliance with old-growth species’ viability standards or adequately dealing with forest wide old-growth declines, the project may not be in compliance with the LCAS.  

The impacts of both winter and non-winter motorized route densities must be adequately considered.  The LCAS states, “the effects of open road densities on lynx are poorly understood” (LCAS at 95).

It is not clear that the GNF has a complete understanding of the current level of use of the project area for snowmobiles and other motorized recreational users. Please analyze the cumulative impacts on lynx from the additional new roads, additional skid trails, and other logging access routes to be constructed in the project area—roads/access routes that could be used by snowmobilers snowmobiles and other motorized recreational users, snowshoers, and cross country skiers long after the logging activities have stopped.  These roads/access routes can also impact lynx habitat during all seasons because of increased access for humans.   

From Ruggiero, et al. (1999: “Lynx metapopulation dynamics operate at regional scales” (p. 24). There must be maps and adequate discussion of the connectivity issue in the DN, making it possible to see the landscape features that affect connectivity and metapopulation dynamics within and between LAUs both within and outside the project area, a goal of the LCAS mapping requirement. 

The very existence of roads and compacted travel routes from motorized vehicles in snow adversely affect lynx because of the advantage provided for other predators that normally wouldn’t be in portions of the project area in winter.

Any assumption that a project will not adversely impact the lynx simply because LCAS standards and guidelines are met has never been verified. These management guidelines are merely a guess for lynx management, developed by the FS and other government agencies. There has never been an independent scientific peer review of these guidelines, including by lynx experts such as those who prepared the Ruggiero, et al. (1999) research paper upon which the LCAS is largely based.

The issue of providing for the larger landscape needs of far-ranging forest carnivores (including the grizzly bear, gray wolf, wolverine, fisher, pine marten, lynx, goshawk, etc.) reveals the need to utilize the principles of Conservation Biology on a landscape level. Core areas of relatively undisturbed habitats need to be maintained. Linkages with other core areas need to be established, providing sufficient habitat components so the linkages, or corridors, are functional for genetic interchange purposes. Both core areas and linkages should be the focus of the watershed rehabilitation and recovery discussed above (such as road removal).  Buffer zones around core areas should also be recognized in their contribution to habitat needs for these wildlife species.
Weeds

Native plants are the foundation upon which the ecosystems of the Forest are built, providing forage and shelter for all native wildlife, bird and insect species, supporting the natural processes of the landscape, and providing the context within which the public find recreational and spiritual opportunities. All these uses or values of land are hindered or lost by conversion of native vegetation to invasive and noxious plants. The ecological threats posed by noxious weed infestations are so great that a former chief of the Forest Service called the invasion of noxious weeds “devastating” and a “biological disaster.” Despite implementation of Forest Service “best management practices” (BMPs), noxious weed infestation on the Forest is getting worse and noxious weeds will likely overtake native plant populations if introduced into areas that are not yet infested. The Forest Service has recognized that the effects of noxious weed invasions may be irreversible. Even if weeds are eliminated with herbicide treatment, they may be replaced by other weeds, not by native plant species. 

Invasive plant species, also called noxious weeds, are one of the greatest modern threats to biodiversity on earth. Noxious weeds cause harm because they displace native plants, resulting in a loss of diversity and a change in the structure of a plant community. By removing native vegetative cover, invasive plants like knapweed may increase sediment yield and surface runoff in an ecosystem. As well knapweed may alter organic matter distribution and nutrient through a greater ability to uptake phosphorus over some native species in grasslands. Weed colonization can alter fire behavior by increasing flammability: for example, cheatgrass, a widespread noxious weed on the Forest, cures early and leads to more frequent burning. Weed colonization can also deplete soil nutrients and change the physical structure of soils. 

The Forest Service’s own management activities are largely responsible for noxious weed infestations; in particular, logging, prescribed burns, and road construction and use create a risk of weed infestations. The introduction of logging equipment into the Forest creates and exacerbates noxious weed infestations. The removal of trees through logging can also facilitate the establishment of noxious weed infestations because of soil disturbance and the reduction of canopy closure  In general, noxious weeds occur in old clearcuts and forest openings, but are rare in mature and old growth forests.  Roads are often the first place new invader weeds are introduced. Vehicle traffic and soil disturbances from road construction and maintenance create ideal establishment conditions for weeds. Roads also provide obvious dispersal corridors. Roadsides throughout the project area are infested with noxious weeds. Once established along roadsides, invasive plants will likely spread into adjacent grasslands and forest openings. 

Prescribed burning activities within the analysis area would likely cumulatively contribute to increases to noxious weed distribution and populations. As a disturbance process, fire has the potential to greatly exacerbate infestations of certain noxious weed species, depending on burn severity and habitat type (Fire Effects Information System 2004). Soil disturbance, such as that resulting from low and moderate burn severities from prescribed fire and fire suppression related disturbances (dozer lines, drop spots, etc.), provide optimum conditions for noxious weed invasion. Dry site vegetation types and road corridors are extremely vulnerable, especially where recent ground disturbance (timber management, road construction) has occurred. Units proposed for burning within project area may have closed forest service access roads (jammers) located within units. These units have the highest potential for noxious weed infestation and exacerbation through fire activities. The East Boulder project did not provide an alternative that eliminates units that have noxious weeds present on roads within units from fire management proposals in violation of NFMA and NEPA.

The EA did not address the ecological, social and ascetic impact of current noxious weed infestations within the project area.  Include an analysis of the impact of the actions proposed by this project on the long and short term spread of current and new noxious weed infestations.  What treatment methods will be used to address growing noxious weed problems? What noxious weeds are currently and historically found within the project area? Please include a map of current noxious weed infestations which includes knapweed, Saint Johnswort, cheat grass, bull thistle, Canada thistle, hawkweed, hound’s-tongue, oxeye daisy and all other Category 1, Category 2 and Category 3 weeds classified as noxious in the  MONTANA COUNTY NOXIOUS WEED LIST. State-listed Category 2 noxious weed species yellow and orange hawkweeds are recently established (within the last 5 to 10 years) in Montana and are rapidly expanding in established areas. They can invade undisturbed areas where native plant communities are intact. These species can persist in shaded conditions and often grow underneath shrubs making eradication very difficult. Their stoloniferous (growing at the surface or below ground) habit can create dense mats that can persist and spread to densities of 3500 plants per square mile (Thomas and Dale 1975). The EA does not adequately address the issue of weeds in violation of NFMA and NEPA and the Forest Plan.

The EA does not address the cumulative, direct and indirect effects of the proposed project on weed introduction, spread and persistence that includes how weed infestations have been and will be influenced by the following management actions: road construction including new permanent and temporary roads, and skid trails proposed within this project; opening and decommissioning of roads represented on forest service maps; ground disturbance and traffic on forest service template roads, mining access routes, and private roads; removal of trees through commercial and pre-commercial logging and understory thinning; and prescribed burns. The EA does not adequately discuss what open, gated, and decommissioned Forest Service roads within the project area proposed as haul routes have existent noxious weed populations and what methods will be used to assure that noxious weeds are not spread into the proposed action units.  

Noxious weeds are not eradicated with single herbicide treatments. A onetime application may kill an individual plant but dormant seeds in the ground can still sprout after herbicide treatment.  Thus, herbicides must be used on consistent, repetitive schedules to be effective. 

The EA does not  commitment to a long-term, consistent strategy of application is being proposed for each weed infested area within the proposed action area in violation of NEPA and NFMA. The EA does not discuss what long term monitoring of weed populations is proposed. 

When areas treated with herbicides are reseeded on national forest land, they are usually reseeded with exotic grasses, not native plant species.  The EA does not discuss what native plant restoration activities will be implemented in areas disturbed by the actions proposed in this project.  The EA adequately discuss howl disturbed areas including road corridors, skid trails, and burn units be planted or reseeded with native plant species.
The scientific and managerial consensus is that prevention is the most effective way to manage noxious weeds. The Forest Service concedes that preventing the introduction of weeds into uninfested areas is “the most critical component of a weed management program.” The Forest Service’s national management strategy for noxious weeds also recommends “develop[ing] and implement[ing] forest plan standards . . . .” and recognizes that the cheapest and most effective solution is prevention. The EA does not adequately discuss which units within the project area currently have no noxious weed populations within their boundaries or what minimum standards are in the Lewis and Clark National Forest Plan to address noxious weed infestations.  The East Boulder DN  and FONSI did not include an alternative in the that includes land management standards that will prevent new weed infestations by addressing the causes of weed infestation. The failure to include preventive standards violates NFMA because the Forest Service is not ensuring the protection of soils and native plant communities. Additionally, the omission of an alternative that includes preventive measures would violates NEPA because the Forest Service failed to consider a reasonable alternative. 

Rare Plants

The ESA requires that the Forest Service conserve endangered and threatened species of plants as well as animals. In addition to plants protected under the ESA, the Forest Service identifies species for which population viability is a concern as “sensitive species” designated by the Regional Forester (FSM 2670.44). The response of each of the sensitive plant species to management activity varies by species, and in some cases, is not fully known. Local native vegetation has evolved with and is adapted to the climate, soils, and natural processes such as fire, insect and disease infestations, and windthrow. Any management or lack of management that causes these natural processes to be altered may have impacts on native vegetation, including threatened and sensitive plants. Herbicide application – intended to eradicate invasive plants – also results in a loss of native plant diversity because herbicides kill native plants as well as invasive plants. Although native species have evolved and adapted to natural disturbance such as fire on the landscape, fires primarily occur in mid to late summer season, when annual plants have flowered and set seed. Following fall fires, perennial root-stocks remain underground and plants emerge in the spring.  Spring and early summer burns could negatively impact emerging vegetation and destroy annual plant seed. 

The EA does not adequately examine what threatened, endangered, rare and sensitive plant species and habitat are located within the proposed project area in violation of the ESA, NEPA, the APA and NFMA. The standards  used to protect threatened, rare, sensitive and culturally important plant species and their habitats from the management actions proposed in this project are inadequate.  
Management Standard C-2(2) and C-2(13) requires the Forest Service to conduct biological evaluations for T&E species and assess potential for suitable habitat prior to surface disturbing activities. The FS did not conduct biological evaluations for all sensitive and T&E plant species and is therefore in violation of the Forest Plan. 

Failing to survey or Threatened, Endangered, and Sensitive plants also violates NEPA. 40 C.F.R. § 1502.15 requires the agency to gather baseline information and address direct impacts:

The environmental impact statement shall succinctly describe the environment of the area(s) to be affected or created by the alternatives under consideration. The descriptions shall be no longer than is necessary to understand the effects of the alternatives. Data and analyses in a statement shall be commensurate with the importance of the impact, with less important material summarized, consolidated, or simply referenced. Agencies shall avoid useless bulk in statements and shall concentrate effort and attention on important issues. Verbose descriptions of the affected environment are themselves no measure of the adequacy of an environmental impact statement.
NEPA clearly requires that consideration of environmental impacts of proposed projects take place before a final decision is made. LaFlamme v. FERC,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1988037828&ReferencePosition=1071"
 842 F.2d 1063, 1071 (9th Cir.1988) (emphasis in original). Without establishing the baseline conditions which exist in the vicinity of the project before it begins, there is simply no way to determine what effect the proposed project will have on the environment and, consequently, no way to comply with NEPA. Half Moon Bay Fishermans' Marketing Ass'n, 857 F.2d at 510. An EA may be found inadequate under NEPA if it does not reasonably [set] forth sufficient information to enable the decision maker to consider the environmental factors and make a reasoned decision. Id. at 508, citing Oregon Environmental Council v. Kunzman ,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1987060291&ReferencePosition=492"
 817 F.2d 484, 493 (9th Cir.1987). 

Whitebark Pine

Not all ecosystems or all Rocky Mountain landscapes have experienced the impacts of fire exclusion. In some wilderness areas, where in recent decades natural fires have been allowed to burn, there have not been major shifts in vegetation composition and structure (Keane et al. 2002). In some alpine ecosystems, fire was never an important ecological factor. In some upper subalpine ecosystems, fires were important, but their rate of occurrence was too low to have been significantly altered by the relatively short period of fire suppression (Keane et al. 2002). For example, the last 70 to 80 years of fire suppression have not had much influence on subalpine landscapes with fire intervals of 200 to several hundred years (Romme and Despain). Consequently, it is unlikely that fire exclusion has yet to significantly alter stand conditions or forest health within Rocky Mountain subalpine ecosystems. 

Whitebark pine seedlings, saplings and mature trees, present in subalpine forests proposed for burning, would experience mortality from project activity. Whitebark pine is fire intolerant (thin bark). Fire favors whitebark pine regeneration (through canopy opening and reducing competing vegetation) only in the presence of adequate seed source and dispersal mechanisms (Clarks Nutcracker or humans planting whitebark pine seedlings). 

White pine blister rust, an introduced disease, has caused rapid mortality of whitebark pine over the last 30 to 60 years. Keane and Arno (1993) reported that 42 percent of whitebark pine in western Montana had died in the previous 20 years with 89 percent of remaining trees being infected with blister rust. The ability of whitebark pine to reproduce naturally is strongly affected by blister rust infection; the rust kills branches in the upper cone bearing crown, effectively ending seed production. 

Montana is currently experiencing a mountain pine beetle epidemic. Mountain pine beetle prefer large, older whitebark pine, which are the major cone producers. In some areas the few remaining whitebark that show the potential for blister rust resistance are being attacked and killed by mountain pine beetles, thus accelerating the loss of key mature cone-bearing trees. 

Whitebark pine seedlings and saplings are very likely present in the subalpine forests proposed for burning and logging. In the absence of fire, this naturally occurring whitebark pine regeneration would continue to function as an important part of the subalpine ecosystem. Since 2005, rust resistant seed sources have been identified in the Northern Rockies (Mahalovich et al 2006). Due to the severity of blister rust infection within the region, natural whitebark pine regeneration in the project area is prospective rust resistant stock. 

Although prescribed burning can be useful to reduce areas of high-density subalpine fir and spruce and can create favorable ecological conditions for whitebark pine regeneration and growth, in the absence of sufficient seed source for natural regeneration maintaining the viability and function of whitebark pine would not be achieved through burning. Planting of rust-resistant seedlings would likely not be sufficient to replace whitebark pine lost to fire activities.

The DN  and FONSI do not show that surveys have been conducted to determine presence and abundance of whitebark pine re-generation or iIf whitebark pine seedlings and saplings are present, what measures will be taken to protect them. The East Boulder project should have included an alternative that excludes burning in the presence of whitebark pine regeneration (consider ‘Daylighting’ seedlings and saplings as an alternative restoration method). 
Thank you for considering our appeal.
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Executive Director
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Sara Johnson
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P.O. Box 2171

Willow Creek, MT 59760
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� Velocity of the wind 20 feet above the vegetation, in this case tree tops.


�Michael M. Wenig, How “Total” Are “Total Maximum Daily Loads”?—Legal Issues Regarding the Scope of Watershed-Based Pollution Control Under the Clean Water Act, 12 TUL. ENVTL. L.J. 87, 89 (1998). There are, however, major questions to ask of what exactly is the focus of “ecosystem management” in some agency plans—the ecosystem or the management? See, e.g. Michael C. Blumm, Sacrificing The Salmon: A Legal And Policy History Of The Decline Of Columbia Basin Salmon (2000) (forthcoming) (manuscript at 359–63, on file with author).





