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DATED THIS 7TH DAY OF October, 2011
TO: Appeals Deciding Officer (RFO), USDA U.S. Forest Service Intermountain Region USFS        324 25th Street   Ogden, UT 84401

On July 21, 2011 Robert G. MacWhorter, Dixie National Forest Supervisor signed the Decision Notice (DN) and Finding of No Significant Impact (FONSI), for the East Boulder Creek Native Trout Restoration Project ( hereafter East Boulder Creek Project or Project) as described in the EA. 

Notice is hereby given pursuant to 36 C.F.R. 215 – 217, that the Alliance for the Wild Rockies, lead appellant, and Matthew Cochran appeal the DN and FONSI. The DN and FONSI are not in accordance with the legal requirements of the National Environmental Policy Act (NEPA), 42 U.S.C. 4321 et seq., and its implementing regulations, the National Forest Management Act (NFMA) 16 U.S.C. 1600 et seq., and its implementing regulations, the Administrative Procedures Act, (APA) 5 U.S.C. Sec. 706, the revised Forest Plan for the Dixie National Forest (DNF), the Clean Water Act, the Endangered Species Act and the Forest Service Manual.

On August 17, 2011 the Forest Service the for the Dixie National Forest and the Utah Division of Wildlife Resources (collectively “Agencies”) issued a final decision and Environmental Assessment of chemical treatments to fisheries on the East Fork of the Boulder Creek on the Escalante Ranger Distrcit in the Dixie National Forest (DNF). The Forest Service assessment of environmental impacts is insufficient.  

As a result of the DN, individuals and members of the above-mentioned groups would be directly and significantly affected by the logging and associated activities. Appellants are conservation organizations and individuals working to ensure protection of biological diversity and ecosystem integrity in the Wild Rockies bioregion (including the DNF). The individuals and members use the project area for recreation and other forest related activities. The selected alternative would also further degrade the water quality, wildlife and fish habitat. These activities, if implemented, would adversely impact and irreparably harm the natural qualities of the Project Area, the surrounding area, and would further degrade the watersheds and wildlife habitat. 

We hereby incorporate all of our previous comments, Cottonwood Environmental Law’s comments and Matthew Cochran’s comment’s and appeals into this appeal.

STATEMENT OF REASONS

The Forest Service must prepare a full Environmental Impact Statement for the East Boulder Creek Project.

All federal agencies prepare an environmental impact statement for significant actions that affect the environment.  42 U.S.C. 4332(2)(C).  The implementing regulations for NEPA are binding upon the Forest Service.  Southern Oregon Citizens against Toxic Sprays, Inc. v. Clark, 720 F.2d 1475, 1478 (9th Cir. 1983); see also Citizens for Better Forestry v. U.S. Dept. of Agriculture, 341 F.3d 961, 970-71 (9th Cir. 2003).  
In light of its significance, any future version of this project must be thoroughly analyzed in a full Environmental Impact Statement (EIS).  The Forest Service’s initial supplemental analysis for the East Boulder Creek Project fails this legal requirement because it is presented as a supplemental Environmental Assessment, instead of an Environmental Impact Statement.  The DN and FONSI are in violation of NFMA, NEPA, and the APA.

The DN and FONSI were signed before the EA was completed and thus violates NEPA and the APA. 
For the purpose of this document:

· The term rotenone is interchangeable with any form of piscicide intended for use in this project including but not limited to all forms of rotenone and Antimycin A.

· The term Potassium Permanganate (hereinafter “PP”) is interchangeable with any chemical employed as a piscicide neutralizing agent intended for use in this project.

Poisoning of entire water bodies and reaches of water bodies alters biodiversity, causes the loss of taxa and species from ecosystems.  The agencies are responsible for all species on the national forest, not just a few select game species.  Focusing on one species of trout to the determent of countless other organisms and the ecosystem biodiversity and structure as a whole impairs the natural resources and wildlife of the DNF for future generations.  

The EA does not effectively assess how this project will environmentally impair the Project area. The project will have significant direct and indirect short-term, long-term, and cumulative environmental impacts and the EA does not effectively assess this. This does not meet the mandates of NEPA to determine the environmental impacts of a major federal action and does not assure that the projects will preserve the natural objects and wildlife of the DNF unimpaired. 

The agencies have not effectively assessed the pre-Project conditions, environmental impacts on habitat, wildlife, threatened, endangered, or sensitive species, biodiversity, and ecosystem health and composition of the Project area and down stream of the project area.  Every stream, every wetland, every lake, every seep is different.  There may be a sensitive species that inhabits one reach of the stream that does not inhabit another.  Or a particular area that is more sensitive to chemical treatments than another.  Or a bank angle, shape, or soil type along a water bank that is more prone to sediment runoff than another.  The entire point of NEPA is to create federal action that is fully informed of environmental implications and impacts, to disclose the areas to be effected by the project, an assessment of the conditions of that area, a determination of the environmental impacts of the Project, and an open public comment period regarding those impacts.  It requires that major federal action be done with full knowledge of environmental impacts and full public involvement.  To not disclose the full extent of the Project in the EA would prohibit the public from engagement in essential federal decision-making and action to which they have a right to be involved and would prevent the agencies from being fully aware of potential environmental implications of their actions.
Furthermore, for this Project to be implementable it must also be otherwise compliant with federal and state law.   The project area and all waterbodies receiving treatment will be impacted.  Federal and state laws protecting water, aquatic habitats, human health, natural resources, and wildlife will be violated.  The agencies should completely assess all animals are actually present there, what the sensitivity and level of protection is afforded to the wildlife present, the biodiversity, and the general health of the overall ecosystem is.  Without such there is no way to determine whether the actions are in compliance with federal laws such as (but not limited to) the ESA, and the CWA.  How can you know if a project will remove an endangered species, how can the public be informed of the potential loss of an endangered species or simple alterations in biodiversity or a loss of a species from an ecosystem if it is not predetermined what the full extent of the project is before it is implemented.  This Project is proposed to last for 3 years and will be implemented routinely and repeatedly in places.  The agencies cannot complete a complete analysis on the environmental implications of the project within the scope of this EA, and at the very least, an EIS is required.

There are many know spills with rotenone projects.  There is no assessment of how this will impacts people, ecosystems, wildlife and water and habitat quality downstream.  How will these spills be prevented, cleaned up, remedied? 

The EA for the project is entirely inadequate in assessing the full environmental impacts of a process that will routinely and repetitively apply chemical treatments to flowing streams and pristine lakes (lotic and lentic systems) that essentially aim to annihilate the entire ecosystem and replace it with a few species of concern or interest. According to the EPA, rotenone is very highly toxic to fish and macroinvertebrates on an acute exposure basis and chronic exposure to rotenone can result in an approximate 20% decrease in growth of freshwater fish and decreased reproduction in freshwater invertebrates.  Additionally toxicity is clear in other species.  There is no dispute that poisoning the waters with rotenone and then again with potassium permanganate (PP) used to neutralize the rotenone, both highly toxic chemicals lethal to aquatic organisms, will kill countless non-target macroinvertebrates, fish, zooplankton, amphibians and other organisms.  This is undoubtedly a significant impact and it is undeniable that there is substantial question as to whether the project may cause significant degradation to the human environment.  The agencies have failed to assess how these chemicals will impact non-target organisms, biodiversity, bioenergetics of a system, distribution and abundance of species, and impacts both temporary and permanent, to the ecosystem as a whole.

The Clean Water Act requires that any point source of pollution be permitted.  There is no suggestion that the application of the chemical piscicide to the waters of the US that flow and reside in the Dixie National Forest (DNF) and that are part of this project will go through the necessary permitting processes.  Furthermore, the creation of weirs and fish barriers will inevitably input sediment and other runoff in a concentrated and direct way that will require permitting.  There is nothing in the EA that discusses the full impacts of these concerns and how they will be in compliance with the CWA.  Additionally the removal of sand bars in rivers cause damage to substrate and increased sediment and decreased water quality.

Additionally there is no assessment as to weather the streams in the area of already considered impaired (303d listed streams and water bodies) and whether the project will further impair already compromised waters. This not only violates the CWA but also state laws.  Even if the stream is not degraded the agencies are required to protect the stream from and degradation by both federal and state law.

National Forest Management Act: The NFMA requires that all resource management activities and federal action comply with the forest plan where the action is undertaken. 

The project will violate several management directions, standards and guidelines for the Dixie National Forest enumerated in the forest management plan.  Standards and guidelines that will be violates include but are not limited to the following:

Direction: manage for habitat needs of management indicator, unique threatened and/or endangered species.  Standard: Maintain habitat capability at a level at least 80 percent of potential capability for ALL emphasized (management indicator, threatened and/or endangered) species. DNF LRMP at IV-84.

MANAGEMENT INDICATOR SPECIES (MIS)

The Forest Service must complete further analysis of the Project’s impacts on Management Indicator Species (MIS) including Northern three-toed woodpecker, and Northern goshawk. These species could eat fish poisoned by the project. Aquatic Management Indicator Species (MIS) for the DNF are : Yellow-breasted chat, Game fish,(including brook, brown, rainbow, and cutthroat trout)
The habitat as proxy approach is premised upon the assumption that, by taking care of old growth habitat needs of the MIS, the Forest Service can ensure the viability of all species. This theory has a rational basis and should work where the habitat model underlying the old growth standards and the method for measuring habitat are reasonably reliable. Nonetheless, the ultimate test for whether the habitat as proxy approach is permissible is “whether it ‘reasonably ensures that the proxy results mirror reality.”

See Gifford Pinchot Task Force v. United States Fish & Wildlife Serv., 378 F.3d 1059, 1066 (9th Cir. 2004) (quoting Idaho Sporting Cong., Inc. v. Rittenhouse, 305 F.3d at 972-73). Here, the most compelling evidence suggests that the theory, applied in this Project Area, does not match reality. The lack of species sightings, otherwise ignored and unexplained by the Forest Service, undermines the assumption that by taking care of habitat, the DNF can ensure species viability of MIS.

The Forest Plan requires that the Forest Service ensures the existence of viable populations of species, not the theoretical possibility that the species should be present.  Moreover, without any indication that there are viable populations of MIS in the Project Area before the Project, it is unclear how the Forest Service could conclude that viable populations of MIS will be maintained after the Project.

Put another way, there is evidence in the record that effectively rebuts the presumption that the habitat-as proxy-approach is taking care of the species viability in the Project Area. The Forest Service has failed to adequately address or explain this evidence or describe more adequately the potential reasons why the MIS have not been located in the Project Area. Hence, the Forest Service has failed to consider an important aspect of the problem, offered an explanation that runs counter to the evidence, and relied upon a theory that, as applied, is so implausible that it cannot be ascribed to a difference in view or the product of agency expertise.

Accordingly, the decision to rely exclusively upon the old growth standards to meet the Forest Plan requirements for MIS monitoring and ensuring species viability in the Project Area was in error and the decision authorizing the Project must be set aside, because the Project’s effect on species viability has not been addressed.

This analysis is consistent with the Ninth Circuit’s recent decision in Native Ecosystems Council v. Tidwell, 599 F.3d 926, 935 (9th Cir. 2010) (holding nonexistent MIS cannot serve as proxy). Or in this case there are no MIS in the revised Forest Plan that serve as a proxy.  In Tidwell, a Ninth Circuit panel reversed a Montana district court decision upholding the Forest Service’s use of a proxy-on-proxy approach to species viability requirements. The Ninth Circuit held that the proxy-on-proxy approach was not reliable, because the MIS used to determine appropriate habitat, the sage grouse, did not exist in the area being analyzed and there was evidence in the record suggesting that the sage grouse population in the larger geographic area was trending downward. On that record, the Ninth Circuit said “[i]t is unfathomable how the Forest Service could meet its responsibility to maintain existing species by selecting as a proxy a species that is virtually non-existent in the targeted area.”.
Direction: Emphasis on species commonly hunted, fished or trapped will follow species priorities established by states.  Standard: Maintain the habitat needed to support the coordinated population goals for EACH species. Id.

Direction: Provide habitat diversity to meet or exceed population goals for ALL aquatic species. Standard: Where natural biologic and geologic conditions allow. Maintain or improve overall stream habitat condition at or above 70 percent of optimum (use r-4 GAWS aquatic habitat surveys handbook).  DNF LRMP at IV-75.

Direction: Require concurrent monitoring to ensure that mitigative measures are effective and in compliance with state law. DNF LRMP at IV-79.

Goal no. 17. Manage classified species … Bonneville cutthroat trout (sensitive) and Colorado River cutthroat trout (sensitive) habitat to maintain or enhance their status through direct habitat improvement and agency cooperation. DNF LRMP at IV-6.

Objective: complete all necessary habitat improvements in identified Bonneville cutthroat trout habitat. Id. 

Goal No. 29. Provide water and soil guidance to other resource activities to protect or improve water quality and quantity. Comply with state water quality standards. DNF LRMP at IV-8.

Objective: Comply with state water quality standards during land management activities. Id.

Objective: Manage riparian areas according to the Riparian Management Standards and Guidelines.  Protect and improve riparian dependant resources during management activities within or affecting riparian areas.  Id.

Objective: Protect municipal water supply watersheds. Id.

MIS Standards:

Aquatic Management Indicator Species (MIS) for the DNF are :

Yellow-breasted chat, Game fish,(including brook, brown, rainbow, and cutthroat trout) and species which have particular scientific, local, or national interest, and species needing special management to prevent federal listing as threatened or endangered (Bonneville cutthroat trout). DNF LRMP at IV-33

Direction: Manage waters capable of supporting self sustaining trout populations to provide for those populations. Id.

Standard: maintain overall stream habitat condition at or above 40 percent optimum. (R-4 GAWS Aquatic Habitat Surveys Handbook). IV-34.

Improve or maintain water quality to meet State water quality standards. However, where the natural background water pollutants cause degradation, it is not necessary to implement improvement actions. Short-term temporary failure to meet some parameters of the State standard, such as increased sediment from road crossing construction or water resource development may be permitted in special cases. IV-33.

Goal: Limit use of herbicides, insecticides, rodenticides, or other chemicals which are harmful to either the aquatic ecosystem, desired terrestrial fauna or human health. Use these chemicals only when and where possible transport to surface water has a low probability of occurrence. Follow all label requirements concerning water quality protection. IV-43

Direction: provide habitat to meet or exceed DWR population goals for ALL aquatic species.

Standard: Where natural and biological and geological conditions allow, maintain overall stream health at or above 50% optimum. IV-138.

Direction: provide habitat to meet or exceed DWR population goals for ALL aquatic vertebrate species.

Standard: Where natural and biological and geological conditions allow, maintain overall stream health at or above 70% optimum. IV-138.

There are countless other violations of the LRMP.  This only lists a few of the goals, standards, and directions that will not be followed with this project.

The project will also violate numerous state laws protecting water quality, aquatic habitat, riparian habitat and aquatic species, and some that limit the use of chemicals and toxins.

Wild and Scenic Rivers:

The Wild and Scenic Rivers Act was passed by congress to preserve rivers with outstanding environmental value in their free-flowing natural condition. 

Wild and Scenic designation brings considerable environmental protection to a river.  If this project were to harm the rivers deemed Wild and Scenic or ‘suitable’ for designation or prevent their designation in any way, it could have massive long–term effects on how the river is managed from that day forward.  The AE does not consider this thoroughly and does not assess whether the project will have any impacts on Wild and Scenic rivers or rivers deemed ‘suitable’ for Wild and Scenic designation.

Wetlands:

The agencies must assess damage to and protect wetlands within the project area to minimize destruction and loss, preserve and enhance the natural and beneficial values, and avoid direct or indirect support of new construction in wetlands unless there is no practicable alternative.  This project will construct in wetlands and damage and alter the valuable natural state of wetlands in the DNF.  Additionally there can be no net loss.  The implementation of this project violates this mandate. Temporary impacts to wetlands may only occur in the NPS when attempting to restore or repair an already damaged wetland. The filling or dredging of wetlands must comply with 404 of the CWA.  Impacts to wetlands, wetland habitat and wildlife, must be thoroughly evaluated under NEPA.
Existing conditions:

To effectively determine environmental impacts of the project the EA must thoroughly assess the pre-project environment.  The EA fails to do this on several levels.  First, the EA states that these are just potential places for possible chemical application but that does not allow for assessment of the existing condition of the project area.  If the agencies are is unsure, and the EA does not discuss the exact location and extent of all possible elements of the Project and Project implementation the EA fails to effectively assess the environmental impacts of the Project.

Once a project begins, the “pre-project environment” becomes a thing of the past, thereby making evaluation of the project's effect on pre-project resources impossible. Without establishing the baseline conditions which exist in the vicinity of the project before it begins, there is simply no way to determine what effect the proposed project will have on the environment and, consequently, no way to comply with NEPA. There has not been full assessment of the pre-Project conditions to determine the totality of the environmental impacts to birds, mammals, reptiles, amphibians, macroinvertebrates, rare, threatened or sensitive species, soils, water quality, biodiversity, ecosystem health or the potential loss species due to Project implementation because if there is no way to know through the EA what the extent of the project is, there is no way to evaluate the pre-Project environment and assess for these ecosystem elements, and no way to determine 

The agencies are is required to conduct a complete and thorough assessment of the pre-project conditions of the project area and adjacent terrestrial, riparian and downstream ecosystems that will likely sustain significant environmental impacts from the project to establish the baseline conditions of the ecosystem and community of organisms that inhabit the area.
The EA does not effectively accomplish a complete assessment of the Project area.  There is no complete assessment of the riparian habitat along the banks of the aquatic habitat including a pre-treatment survey of the riparian wildlife community including data collection on microorganisms, reptiles, mammals, birds, plants, and other potential non-target species in the area.

IMPACTS:

Wetlands and Waters of the US:

Negative impacts to wetlands and floodplains will occur with project implementation.  There will be impacts to wetlands around Boulder creek and other water bodies with project implementation. The project will create pooling, alterations in flow, alterations in water patterns, the loss of wetlands area, impaction to soils in wetlands area, poisoning of wetlands, seeps, and springs, diversion of sediments into wetlands, and streams. 

Fish barriers and in-stream barrier construction and modification would have the greatest effect on water and wetland resources. Fish barriers alter stream hydrology and alter flows in existing wetland and riparian areas.  Other impacts such as filling plunge pools, altering stream flow, creating walls and barriers along stream banks and throughout streams, eliminating jumping areas all can have potential effects on wetlands and riparian areas and waters of the US.  Additionally disturbed areas are more susceptible to invasion of non-native species. The extent of how much impact this will have in terms of acreage loss to wetlands is not discussed in the EA.  Additionally the full extent cannot be known. This does not allow for compliance with the multitude of laws restricting impacts to wetlands in state and federal waters or with NEPA.

Non-native fish remove via chemical of other means will impair and impact wetlands, riparian areas, and waters of the US.  Chemical treatments will adversely impact flora and fauna in wetlands including but not limited to killing of numerous individuals and possible species eradication.  Both chemical and mechanical treatments will have impacts to wetlands areas, riparian areas, and waters of the US.  These impacts are expected to be both short-term and long-tern and range from negligible to moderately adverse.  This is not effective protection of wetlands. 

Water quality and quantity:

Negative impacts to water quality will occur with Project implementation.  Actions such as mechanical and chemical removal of fish as well as construction of fish barriers and alterations to stream and lake beds such as the removal of sand bars and bank alterations will have impacts to water quality during Project implementation. Dead fish carcasses will impact water quality. Construction and removal of barriers will cause sedimentation, alterations of flows and substrate, and turbidity downstream as well as disturbance of sediment, nutrients, metals that already grounded in the stream bed by the existing structure.  

Fish barrier construction will impact water quality and will alter patterns of flow and sediment transport, and thus, alter the shape of the streams and streambeds.  

Chemical application to waters will impact water quality.  Rotenone and other piscicides are highly toxic and can persist in the water column to varying degrees and lengths of time depending on water movement, temperature and application process. The EA states that in the short term rotenone can make much less safe for human consumption but then claims that impacts are short-term and, at worse, moderate and even minor. This is disingenuous.  These are municipal water supply waters and effects should be evaluated and the project should not go forward.

Aquatic Resources-other than fish:

Impacts of aquatic resources would occur with the project. Plankton, aquatic invertebrates, and amphibians would be directly affected by project implementation.  

Streambeds and riparian areas of habitat will be significantly disturbed displacing these animals and populations.  Completion of barriers will also have continued effect on these species seasonally because of alterations in substrate, hydrology, food sources, suitability of habitat, and flow regimes.  This is a permanent alteration to habit and a permanent impairment to these species and to the natural stream.  Other fish barriers and alterations to substrate will have similar effects.

Chemical and mechanical treatments to the Project area will have tremendous effects of these species.  Chemical application to water bodies can cause up to 100% mortality is gill breathing species, populations, and life stages.   Some species are expected t be totally eradicated with the possibility of not returning to the area.  Some invertebrate taxa may be entirely removed from the populations.  Because aquatic invertebrate populations are so dynamic and highly variable, total recovery of some invertebrate taxa would be impossible to document.  Larval amphibians are very susceptible to rotenone.   The American dipper (bird) will lose food source and be displaced by the project.  The only species to be restocked are fish species.  This is impairment beyond that allowed in DNF.  These impacts are still considered to be moderate.  This is disingenuous.  Additionally the analysis is insufficient to determine impacts to countless individual animals and species that will be permanently impacted, impaired, and altered by this Project.

The extent of the negative impacts is not thoroughly discussed.  The statements of varying levels of impact are perfunctory and do not thoroughly reveal the environmental impacts of the project. With the project some uncertainty exists in the possible response by native fish following management action.  Where the elimination of all uncertainties may be unachievable, this level of not knowing defies the intent of NEPA and the purpose of determining all environmental impacts of major Federal Action prior to implementation.  

In reviewing impacts there is no individual assessment of the pre-project environment and potential Project impacts to specific stream reaches that may have unique characteristics or special species that are not known throughout the DNF.

These impacts do not conserve the natural habitat and wildlife of the DNF or leave them unimpaired for future generations.  It is harming countless native animal species for the benefit of a few species of focus.  This does not preserve the biodiversity and natural ecosystems of the DNF.  These impacts do not protect native species of the DNF.  It is not prudent to attempt to restore a few preferred species at the expense of countless other species as well as biodiversity and the health of the ecosystem as a whole.

These impacts will kill animals and wildlife in the DNF on an ecosystem level.  It will remove entire ecosystems of wildlife resulting in the loss of taxa and species that may never return to the area.  This will inevitable leave impaired wildlife, an impaired system, and an altered ecosystem.  This violates the purpose and laws of Utah and of the US.  

Native Fish Resources:

Activities do not effectively consider impacts to the Bonneville trout that is also a species of concern.   The agencies have a duty to manage for all MIS species (brown, brook, rainbow, Bonneville cutthroat) as well as CRCT.  The project and fish barrier construction and streambed alterations will have impacts on ALL native fish.  These activities will disturb and displace them, destroy spawning beds, and alter habitat and food sources. Fish barriers can alter fish resources permanently and can permanently affect migratory patterns of local fish.  

Chemical treatment of waters can remove up to 100% of fish in the treated area.  There will be direct mortality to the fish in treated areas, both target, non-target and even to some already present CRCT and the sensitive MIS specie Bonneville trout. The Project will not restock all native fish species.

A permanent alteration to migrations patterns is an impairment of a natural object (waterway) and does not conserve wildlife.  The killing of an entire ecosystems is impairment.

Impacts to Wildlife:

There will be negative impacts to wildlife with the implementation of the project.  The full extent of these impacts cannot be effectively measured.  This is problematic.  There will also be negative impacts to migratory bird species as well as bird species that rely on riparian areas for main habitat.  The increased number of fish carcasses will impact wildlife and birds.  Additionally, many of the fish killed with project implementation will have been poisoned with rotenone.  Mammals and birds that ingest these fish may be negatively impacted.  Wildlife that depends on fish and invertebrates will be displaced.  Some of the (non-threatened or endangered or sensitive) wildlife expected in incur negative impacts are otters, black bears, beavers, muskrats, as well as the American dipper and other migratory birds as well as waterfowl. The agencies call these impacts temporary and short-term but they are not.  One of the long-term impacts are that there will be effects on wildlife because the food source of some species will be reduced.  

Impacts to vegetation:

Chemical treatments will lead to negative impacts to vegetation.  The chemical can adhere to the plant surface.  The chemicals can also alter photosynthesis and light penetration.  Areas where there will be barrier construction, weir reconstruction and other physical and hydrologic alterations to streams and water bodies are expected to experience long-term minor impacts to vegetation.  

Special Status Species:

There will be impacts to special status species with the implementation of the Project. The Bonneville cutthroat trout in a MIS species AND a sensitive species in the DNF deserving of as much restoration and protection as the CRCT. Bears will be affected by the increase in fish carcasses.  There is a concern that this could increase the incidents of human/bear conflicts and encounters possible to the detriment of individual bears (or people for that matter). Additionally negative impacts are expected for the bald eagle and peregrine falcon due to alterations in food source.  

There are rare plants that will also receive negative impacts. 

Fish barriers or traps can have negative effects on special status fish MIS fish and amphibious species.  They can be harmed or displaced with these action and possibly incur long-term impacts to species persistence in the area. 

Chemical treatments will kill all fish in the area regardless of special status.  Additionally significant effects to amphibians can occur to varying degrees during the life stages of the species.  Finally macroinvertebrates of concern will also be killed and possibly eradicated with the application of chemical poison to their habitat.  Piscicide application would likely cause direct mortality to juvenile Alexander’s Rhyacophilan Caddisfly and larval Columbia spotted frogs.  These effects could be reduced by timing application to a lees vulnerable time frame but the harm will not be eliminated.  Furthermore it would, in many way be very difficult to quantify.   Ultimately the EA concludes that the impacts would be negligible but this statement is perfunctory and unsupported with any real evidence. 

The EA addresses a few threatened and endangered species and species of concern that are already known to be in the DNF.  The responses to whether or not the implementation of this project on these species is perfunctory and of minimal substance as to how impact will be avoided.  This violates NEPA, the ESA, and other federal and state laws. 

Also of significant concern, nowhere in the EA is there any discussion of an actually survey or inspection of the project area that determines that there aren’t other species on concern that they do not already know about. A thorough assessment of environmental impacts is therefore impossible if they don’t know what endangered species might be present.  

Additionally, each water body and each segment of stream should be assessed to determine that other un-assessed species of special concern are not present.  There is no indication in the EA that this will happen prior to project implementation.

Cumulative impacts:

All of these impacts are cumulative with each other and other current, past, and reasonable foreseeable future impacts of other activities in the DNF such as camping, roads, maintenance, people, traffic, runoff, noise, fishing, habituation of wildlife, alterations in range.

Long-term affects analysis:

Hugely problematic in rotenone applications is the minimal information regarding long-term effects on the biodiversity of the treated area, species recovery, and alterations in ecosystem structure.  Similar projects are deemed successful after two years but 7-10 years later the species targeted for eradication are back and the managed species is again threatened or in decline.  Long-term monitoring is often infrequent and incomplete.  

The EA does not include a thorough evaluation of many other similar projects to determine and expose all long-term effects on biodiversity, species composition, and species population increases and decreases.  To be a thorough and accurate assessment of environmental impacts these assessments should include a thorough discussion of the likelihood of success and the likelihood of the need to re-do the project to accomplish the goals.  It should include assessments of long-term effects on the project area as well as on the adjacent riparian and terrestrial ecosystems and downstream aquatic, terrestrial, and riparian systems.  It should assess and include in each alternative a method for monitoring that will continue to assess the environmental impacts of the project and the projects level of success.  

The long-term effects on wildlife, habitat, and environment in the DNF are admitted throughout the EA and demonstrate that there will be impairment to natural objects and wildlife.  The ecosystems and their inhabitants will be impaired in violation of NFMA, the ESA, the Clean Water Act and NEPA.  

Analysis of failure of the project:

It is widely known that there is never a “complete kill” in rotenone projects.  Meaning the species targeted for eradication is never entirely removed from the project area and inevitably returns to the area.  The EA does not thoroughly analyze and disclose both short and long-term effectiveness of implementation.  In the EA, the projects success will be based in whether CRCT and other desired species are effectively reestablished in the DNF.  The success of a Project should be whether the ecosystem as a whole is what it should be.  Meaning, not only have we managed to succeed in bring back a species that was being removed from its native waters, but we have been able to do so and keep the ecosystem in all of its individual elements in tact and without compromising one species for another.  

There is no discussion in the EA of success or failure on the basis of loss of taxa and species due to project implementation.  To thoroughly assess environmental impacts there should be a comprehensive discussion of the impacts of species loss to biodiversity and ecosystem health.  The project proposes to wipe out entire sections of aquatic ecosystem.  What will be the result of project implementation if the undesired species (Species targeted for eradication) return to an altered ecosystem with lost species?  What will be the effects to CRCT if they are returned to an altered ecosystem that is struggling to recover its original species makeup, composition, and balance?  What have been the effects of past poisonings done in this project area, in Utah, in adjacent states with similar ecosystems and historically everywhere. 

The EA fails to effectively conduct, discuss, and divulge to the public:

· A thorough analysis of the results of an incomplete kill

· The timeframe and results of the recurrence of the non-desired, targeted species;

· The need and frequency of repeated application;

· Any prior attempts of rotenone applications in the project area and in the DNF

· A thorough analysis of success or failure of such;

· A thorough explanation and analysis of why another application will fare better than any prior attempts;

· An analysis of what project elements are more or less likely to make the project a success or failure

· A thorough analysis of effects the return of the non desired species into the altered area

· A thorough analysis of ecosystem alteration and loss taxa and species on the ecosystem as a whole and other individual elements within the ecosystem including but not limited to:

· Macroinvertebrates

· Amphibians

· Ecosystem composition

· Biodiversity

· Alterations in water quality

· Rotenone tolerance in target fish 

· Bioenergetics

Most suppression (non-native species) and restoration (native species) projects are not successful and could require repeated applications of the toxins into targeted water bodies.   Toxicant use in flowing systems simply cannot cause a complete kill.    And typically the suppression effort must be repeated every few years because the adversely interacting species usually return to pre-suppression levels.  Repeated use of toxicants on these water bodies should be analyzed in the EA.  It is not.  Typically toxicants need to be used for two years in a row on a reach of stream.  The EA should thoroughly analyze the cumulative effects of the repeated use of toxicants in these streams, the success rate of using toxicants in streams and the impacts of repeated use on amphibians, invertebrates and other wildlife.  Lotic systems are problematic because of the fluid nature of the system allows for fish to find pockets of water that are not affected by the rotenone and thus there is a higher chance of survival of fish targeted for eradication.  Additionally it is more difficult to contain the toxicants in the lotic systems and often spills of rotenone and PP travel outside the project area.

To execute these projects often the toxicants are pumped into seeps and springs.  Problematic with this action is the lack of ability to ensure that the PP effectively neutralizes the rotenone, the seepage of rotenone and PP into the soils through the pumping action, and the ability for residuals to be trapped in the spring and the soils immediately around it.  

In lentic systems like lakes there are also significant problems.  Stagnant rotenone treated waters must be manually agitated to attempt to get the rotenone spread thoroughly into the depths and hard-to-access areas in the water column.  The problem that this creates if difficulty in neutralization.  Once the rotenone has been moved around into stagnant hard-to-reach areas of the lake or pond, it is difficult to ensure that the neutralizing agent will reach all particles of rotenone to ensure that the toxin is neutralized.  

This will not leave the system or the wildlife that inhabit it unaltered or unimpaired.  It will kill wildlife in the DNF. The EIS should thoroughly investigate, divulge, and assess how these and other problems will be addressed and monitored, and what their overall effect will be on the environment.

Past and Future Repeat Rotenone Applications:

The EA fails to fully investigate and disclose any prior application of rotenone on any reach of stream in the project area.

· If this is the first round of rotenone applications the EA should discuss:

· The high potential of failure of the project

· The likelihood of the need of a re-do of the project in several years

· The effects of needing to re-do the project on:

· Macroinvertebrates

· Biodiversity

· Ecosystem composition

· Rotenone tolerance in target fish

· Amphibians

· Adjacent terrestrial systems

· Birds that feed on fish and macroinvertebrates

· Reptiles

· Mammals that feed on fish and aquatic organisms

· Effects on plants

· Assessment of residual chemical from the rotenone process or the neutralization process 

· All other effects of repeated applications of rotenone on an ecosystem

· How the agencies intend to ensure that a reapplication isn’t necessary.

Macroinvertebrates:

Rotenone not only will have an initial adverse impact on stream macroinvertebrates, it will also alter the composition of the macroinvertebrate community.  Many unanswered questions remain regarding the long-term effect of rotenone on macroinvertebrates.

Some major impacts of rotenone on aquatic invertebrates are well known and have been studied for many years and continue to be studied.  In contrast, many other major impacts are virtually unknown and unaddressed and there are no studies determining short and long-term effects.  Additionally, the gravity of known impacts is variable depending on the sensitivity of each species to rotenone. Some species may be eliminated or greatly reduced while other species are increased after rotenone poisoning.  Altered compositions of colonizer species, relatively insensitive to rotenone, will be expected to replace more sensitive species and the overall species diversity will decrease.

Most of the aquatic invertebrate studies have been short-term. Most have only identified larval aquatic insect forms and, therefore, have not determined the number of species affected or eliminated by rotenone. If a higher taxon than a single species is affected, one can assume that a higher number of species are being affected. For example, when a study reports that a genus, family, or order has disappeared or shown major stream drift, one must assume the taxon represents more than one, and perhaps many, species.  The EA should include extensive long-term analysis of alterations on macroinvertebrate communities resulting from rotenone and antimycin A treatments and compare that to the planned project to determine potential environmental impacts to the macroinvertebrate community and biodiversity in the water bodies of Utah that receive treatment.

Many current studies focus only on immature aquatic insect forms, only, and are not capable of identifying most species, except in rare instances where a genus includes only one or two species, or where a larval form has characteristics so unusual that the species can be determined. Taxonomic insect keys are written primarily for adult males.  The EA should include an assessment of all species of macroinvertebrates in the project area at all stages of life.

Often as a result of rotenone application there is a loss of biodiversity in environmentally sensitive macroinvertebrates and a dramatic increase in number of taxa and number of individuals of non-sensitive species of macroinvertebrates.  In order to effectively determine the extent of the impact on the environment of the project area, there should be an extensive assessment of macroinvertebrate taxa present in the area and an assessment of the likelihood of return of each species.  This assessment should inventory the entire project community and should look at previous similar projects to determine likely impacts on the present species.  

To ensure a complete understanding of the environmental impacts of the project there should be a full assessment of the likelihood of colonization of the ecosystem by species that are not currently present, or an increase in numbers of non-sensitive taxa like flies and midges.  And finally there should be a full analysis of the project area as well as immediately adjacent terrestrial and aquatic ecosystems to determine the presence of rare and/or endemic macroinvertebrate species and an assessment of how the rotenone application will effect their population both in the short and long term.  The AE does not thoroughly investigate presence of threatened, endangered, or not yet discovered or identified macroinvertebrate species. 

How will the agencies ensure that the macroinvertebrate community will return to its original composition?  Some taxa of macroinvertebrates will not recolonize and there will be a loss of species.  The EA does not include restocking of macroinvertebrate species that are lost and analysis of how to control overabundances of non-sensitive species that come back in greater number and taxa.  This is permanent impairment to the stream and the wildlife within in.  It is an alteration of the ecosystem as a whole, the health of the aquatic community, and biodiversity.  A monitoring program should be put in place to monitor short and long-term effect on the macroinvertebrates of the area over a 10-15 year period.  The monitoring program should include a continual reassessment of species presence and concentration, and restocking of macroinvertebrate species that do not return on their own.

Amphibians:

It is well recognized that there has been a disturbing global decline in amphibian populations in recent years and many scientists suspect that exposures to toxic chemicals are a significant cause.  Several studies have linked pesticide exposure to adverse effects in frogs.  One study found that frogs exposed to as little as .1ppb of the herbicide atrazine developed male and female sex organs.  Another study found that frogs exposed to either atrazine or a pyrethroid insecticide, esfenvalerate, were more susceptible to infection by a parasitic worm that caused limb deformities.  The pesticides appeared to depress the frogs’ immune systems even at the low concentrations used, which were within EPA drinking water standards for humans.  In another study, frogs given trace amounts of DDT experienced a near total collapse in their immune systems, which was identical to their exposure to cyclophosphamide.  The latter is a drug given to humans to suppress their immune systems so they do not reject organ transplants.  The researchers found that as little as 75 ppb DDT caused frogs’ immune systems to malfunction. 

To avoid causing harm to amphibians the environment must be kept as free of pollutants as possible since, as noted above, amphibian immune and endocrine systems are very fragile and can be adversely impacted by even extremely low levels of toxic chemicals.  Thus, even if poisons such as rotenone do not kill amphibians immediately, they may still have long-term consequences and harm them by making them more vulnerable to serious diseases, due to immune suppression, or cause them to have developmental abnormalities or reduced fertility via endocrine disruption.

In order to fully understand the environmental implications of the project the EA should have included a complete analysis of the area to determine the composition of the current amphibian community and to determine what species are present pre-project.  Additionally the EA should have included a full assessment of the area to determine the presence of any rare or endemic amphibians in the project area or in adjacent and downstream ecosystems.  This assessment should determine any direct, indirect, shot-term, long-term, and cumulative effects the project will have on amphibians both in the short and long-term.  Additionally, there should be an assessment of all the taxa of amphibians that populate the area and an analysis of the short-term, long-term, and cumulative effects on the biodiversity, species composition, individual amphibian species, and individual amphibian animals in the project area.  

Birds:

Impacts to birds, migratory birds, and waterfowl:

The EA fails to include a complete inventory of birds, migratory birds, and waterfowl in the area and the effects on those that may be exposed to the rotenone or PP through general exposure, inhalation, ingestion of fish that have been exposed, and ingestion of macroinvertebrates that have been exposed.   There should be a complete inventory of all species of birds in the project area to determine the presence of any rare, endemic, or threatened bird species.  Also there should be a thorough analysis of how the agencies plan to monitor bird species that may be affected by the project by either exposure to rotenone during application of the effects of the dramatic alteration of a food source through the elimination of entire fish populations in the area and the elimination of the macroinvertebrates in the area.

Reptiles:

The EA does not assess impacts to reptiles.  The agencies should conduct a thorough analysis of all reptile species within or immediately adjacent to the project area.  There should be a thorough investigation into the presence of any rare and endemic reptiles and the effects that the project will have of any and all reptile species during the course of the project.  The EA does not investigate, discuss, or disclose to the public the effects of exposure to rotenone or potassium permanganate through direct exposure and inhalation as well as through ingesting of exposed plants or organisms.  The EA does not assess or disclose short-term, long-term and cumulative effects on individual reptiles, reptile species, and reptile species composition.

Mammals:

The EA does not include a thorough analysis and inventory of all mammals living in or immediately adjacent to the project area.  There should be a thorough investigation into the presence of any rare or threatened species of mammals in the exact project area.  The EA does not do this.  The EA should include an evaluation of all direct, indirect, and cumulative impacts the project could have on any and all mammals inside or adjacent to the project area.

Rare and threatened species:

The FS and associated state agency should do a thorough assessment of the entire project area to determine the presence of any and all rare, threatened, and endemic species.  A thorough analysis of the short-term, long-term, and cumulative environmental impacts on these species and their habitat should be included in the EA and considered in each alternative. 

Stocking of target species:

There is no fish eradication method that is a final solution, guaranteed to remove all unwanted fish forever. Until and unless the agencies review and assess their own actions and complicity in the spread of non-native species, there is no way to guarantee success in any fish restoration effort.  For instance, hybridization with stocked non-native trout is listed by the agencies as one of the primary threats to CRCT.  There is a long history of stocking of non-native trout in the watersheds of Utah.  This has clearly contributed to the present situation and suggested threats to CRCT.  The EA does not disclose the magnitude of past, present, and foreseeable stocking of non-native trout in watersheds with CRCT throughout Utah as well as hydrologically connected waters in adjacent states as required by NEPA.  Continued stocking in these watersheds outside of the project area perpetuates the risk of re-introduction of non-native trout into habitats with CRCT.  This stocking also affects the likelihood of successfully maintaining CRCT devoid of non-native trout.  Therefore, the EA analysis of cumulative effects should include this discussion to meet the criteria of NEPA mandates and to determine likelihood of the project’s “success” and should disclose all other past, present, and foreseeable Federal or associated State Agency actions that could potentially threaten or challenge the projects success.

A thorough assessment of the stocking of all other species of trout in any of the waters connected to the project area should be conducted.  In determining the environmental impact of the project as well as the success of the project and the fulfillment of the purpose and need intentions and a true assessment of whether the rewards are worth the risks, and whether on balance, the largely detrimental effects of rotenone and PP are justifiable in a situation where success is tenuous at best.  The EA should expose the shortcomings in the ability to predict success and to what degree the project relies on the success of the fish barriers to stop the intrusion of unwanted fish that are actually being stocked in reaches, streams, and rivers that are connected to the project area.

Spills and accidental fish killings outside the project area:

Spills and accidental killings beyond the project area are common.  The EA should thoroughly address the likelihood of such occurrences, the damage that it could cause, ways to avoid this unnecessary environmental impact, and how spills and accidental killings will be handled.  The EA fails to do this.  Additionally the EA does not assess how monitoring during application of drip stations and other processes will avoid spills of rotenone and potassium permanganate.  

Fish Barriers:

Effective barriers that prevent the reentry of non-desired fish species are critical to the success of the project.  The EA does not assess effectiveness of the fish barriers. The EA detail how natural fish barriers will effectively keep out non-desired fish species as well as how they will alter migration patterns of non-target native fishes.  The EA should thoroughly investigate all man made fish barrier options; assess their likelihood of success and their impacts.  It fails to determine the other environmental implications to the installation of barriers in streams including but not limited to, alterations in species compositions of organisms that are blocked from entry into the project area but are not the target species, alterations in biodiversity due to non-target species being kept from reentry, sediment depositions, alterations in stream subsurface, alterations to habitat, alterations to flow regime, and alterations in spawning and foraging habitat.   These are impairments to natural objects and wildlife in the DNF, and habitat alterations that are permanent.

The environmental fate of rotenone:

In the EPA’s own words during the comment period for the registration decision for rotenone, the persistence of rotenone can vary depending on environmental conditions. Because of uncertainties associated with the potential effects on humans and because of the known effects of rotenone on non-target animals such as aquatic invertebrates, the Agency is attempting to limit non-target exposure by requiring rotenone deactivation with potassium permanganate. Therefore, flow in a stream and outflow from a treated lake beyond the treatment area must be deactivated with potassium permanganate to prevent exposure beyond the treatment area. Depending on flow rates, environmental conditions and treatment rates, rotenone can potentially move beyond targeted treatment areas and expand the affected area. The extent to which this would occur could be highly variable and uncertain. Exposure of non-target organisms outside the treatment area is intended to be limited through rigorous application standard operating procedures used by trained fishery professionals and deactivating rotenone with potassium permanganate. The EA should consider past studies of rotenone and PP persistence in the ecosystem.  There are studies where rotenone has been found to linger in river and bank sediments and plants.  The EA should thoroughly evaluate the likelihood and effects of these residuals as well as any possible residuals of PP.

Potassium Permanganate and other neutralizing agents:
Potassium permanganate (PP) be used in the project to attempt to neutralize the rotenone.  The effects of the neutralizing chemical should be assessed as thoroughly and completely as that of the rotenone or other chemical.  PP is a hazardous caustic alkali.  It targets organs including the respiratory and central nervous system, blood, and kidneys.  If swallowed, it can cause nausea, vomiting, gastrointestinal irritation and burns to the mouth and throat.  It may also cause severe irritation or burns to the eye and skin.  Prolonged inhalation of potassium permanganate can cause manganism from a toxic build up of manganese in one’s body.  According to one Material Safety Data Sheet, potassium permanganate has also been reported to cause reproductive toxicity in laboratory animals and states that the ecological effects of this product have not been evaluated.  

Potassium permanganate (PP) can be directly toxic to fish, even at deployment concentrations of 1 part per million.  It can also kill algae which provides oxygen for fish and kill phytoplankton and macrophytes that fish use for food. Potassium permanganate (KMnO4), which is commonly used to deactivate rotenone following its use as a piscicide, is highly toxic to freshwater fish and its toxicity is inversely related to temperature. Permanganate is most likely to be used to deactivate rotenone in flowing water. The amount and duration of use depends on a number of environmental factors and the quantity of rotenone required deactivated. Monitoring data indicate that deactivation of rotenone by permanganate can be relatively effective.
Although PP will help neutralize the rotenone it comes in contact with, it does have its limitations.  It is overly optimistic to think that potassium permanganate will totally neutralize rotenone or that deploying another toxic chemical will return the stream to its former non-polluted condition. 

The EA does not thoroughly discuss the effects of Potassium Permanganate (PP) on the environment.  This assessment should include an analysis of:

· Its persistence in the water column

· Its toxicity to plants

· Its toxicity to organism that ingest plants that have encountered Potassium Permanganate

· Toxicity to fish

· Toxicity to macroinvertebrates

· Toxicity to birds

· Toxicity to amphibians

· Toxicity to reptiles

· Toxicity to mammals

· Toxicity through ingestion of an animal that he been exposed to Potassium Permanganate by another organism that had not been exposed

· The effectiveness of Potassium Permanganate in neutralizing rotenone in lentic and lotic systems, as well as seeps and springs.

Rotenone and plants:

Rotenone can sorb to plant surfaces.  Ingestion of plant materials can result in exposure to the rotenone by the ingesting organism.  The EA should address the effects to wildlife that may ingest plants along the banks and aquatic plants such as algae.

According to the EPA there is uncertainty in the toxicity of rotenone on aquatic plants.  The EPA states that this “is important when assessing direct risks to federally listed threatened and endangered plant species and the potential for indirect effect to a wide variety of federally listed threatened and endangered animals.  Phillips, Todd, Thomas Steeger, and R. David Jones, Environmental Fate and Ecological Risk Assessment for the Registration of Rotenone, US Environmental Protection Agency, CAS No. 03-79-4.  The EA should thoroughly assess the plants in the area to determine the presence of rare and threatened species and thoroughly evaluate 

Rotenone, PP and people:

The EA should thoroughly assess the effects of rotenone and PP on people.  Rotenone is known to be linked to Huntington’s disease and Parkinson’s disease.  Both of these concerns are not conclusively considered and reviewed in the EA.

THIS AREA IS PART OF THE BOULDER, UT MUNICIPAL WATER SUPPLY.  The effects should be thoroughly reviewed.

Bioenergetics:

The EA should thoroughly evaluate alterations in the food web in the aquatic and adjacent riparian and terrestrial food webs.  By annihilating an entire ecosystem the food chain of birds in the adjacent riparian and terrestrial ecosystems as well as other aquatic organisms down stream will be affected.  Macroinvertebrates are a major element of the food chain.  Any significant effects of invertebrates will most likely influence other components of the ecosystem.  Effects may not be limited to merely a change in total biomass as a result of widespread mortality but any changes associated with differential sensitivity could bring about significant changes in the community structure, which could alter function.  Changes in the community structure can also have trickle-up and trickle-down effects on other organisms in the food chain.  It could potentially alter the community of animals that preys on these macroinvertebrates as well as the community on which the macroinvertebrates feed and compete with for food.  The EA should evaluate these alterations in the food web.

Fish shocking as non-toxic alternative to rotenone:

The agencies could accomplish the purpose and need of this project through electro-shocking of fish.  It is likely that this procedure will be used anyway to remove the CRCT from the waters before rotenone is applied.  Electro-shocking of fish has a much-reduced overall effect on the environmental than a poisoning of the entire ecosystem and will effectively accomplish the goals of the project.  The EA should include a thorough assessment of electro-shocking as an alternative to rotenone treatment of the project area.

Environmental restoration:

Often the decline of environmentally sensitive species such as the CRCT is a result of environmental degradation in their habitat area.  Environmentally sensitive species are often outcompeted by less sensitive species in degraded environments where alterations to necessary habitat elements have strained trout survival.  Thus, without restoration of the degraded environment that brought the cutthroat trout populations into decline in the first place, the rotenone application is not likely to be successful.  Changes in flow regimes from dewatering and dams leads in alterations in food composition and changes the emergence date of macroinvertebrate species that are the baseline food source for many trout species.  If the agencies are going to implement a project that attempts to bring back a challenged species the Project should include:


1) Environmental restoration of degraded stream conditions including but not limited to:

· Water quality and quantity

· Sediment runoff from adjacent terrestrial ecosystems

· Bank erosion

· Loss of riparian vegetation for bank stabilization

· Grazing in and around stream

· Nutrient runoff from effluent discharge

· Nutrient runoff from agriculture

· Nutrient runoff from development

· Sediment runoff from roads

· Restoration of natural stream flow regime  -

· Dam releases scheduled to mimic actual area hydrograph

· Restoration of stream level

· Reduction of withdrawals – increase of instream flows for protection of trout and reduction of water temperatures particularly in late summer months

The EA should make a full assessment of the project region and adjacent terrestrial systems that affect the project area to identify other activities in the watershed that may affect how the system will respond to the project.  Other environmental stressors on the ecosystem could have serious effects on the ability of the ecosystem to handle the impacts of a massive poising.  An assessment of the cumulative impacts of the projects and other ongoing environmental stressors is necessary to understand the environmental implications of the project.

The quality of the water in the stream should be evaluated pretreatment and an assessment of chemical properties of the water and the effects of the rotenone treatment on such should be thoroughly analyzed.

Indirect effects:

The EA should thoroughly evaluate all possible, foreseeable indirect impacts to rare and threatened species in the project area and adjacent and downstream ecosystems.  Additionally there should be a complete assessment of the effects on organisms that ingest plants, macroinvertebrates, fish, and other organisms that have been exposed to rotenone. The EA should thoroughly evaluate the effects of the removal of an entire prey base for many species.  How will the removal of the entire aquatic ecosystem effect foraging for birds, amphibians and mammals of the aquatic, riparian and adjacent terrestrial ecosystems?

Water quality:

The EA not include a comprehensive analysis of the water quality in the streams and the chemical and physical characteristics of the water prior to the project to establish baseline conditions of the water quality of the streams of the project area.  Additionally there should be complete analysis of likely alterations to the quality and chemical and physical composition of the water as a result of the project.

Cumulative effects:

The EA should assess the cumulative effects of the project.  The likelihood of the success of this project is slim enough that having to re-conduct the applications at alter date are foreseeable if not likely.  It is highly probable that the project will have to be repeated several years down the road.  The EA should include a thorough environmental impact analysis of cumulative effects of having to re-apply the treatment to the same system repeatedly.  The analysis should include:

· Tolerance to rotenone in fish

· Alterations in biodiversity

· Alteration in species composition

Downstream effects:

The EA does not assess all downstream effects of the project, effects of possible spills and downstream movement of rotenone and PP.  This consideration should evaluate effects to all downstream organisms as well as alterations to downstream ecosystems, biodiversity, water quality, food chains, and species composition.  It should thoroughly discuss the process of the use of PP to neutralize rotenone and the level of effectiveness.  The EA fails to assess the environmental impacts of kills that happen downstream of the neutralizing agent.  

Varying concentrations:

The EA does not discuss or disclose the effects rotenone an various concentrations and application processes and evaluate what environmental impacts will occur with various concentrations to be used, how and when it is to be applied, the equipment to be used including nozzle size and adjustment, wind precautions, and adequate personal protective equipment.

Rotenone and PP and EPA acceptance:

Simple acceptance of the EPA’s registration of rotenone and PP does not exempt the FS from assessing environmental impacts of such in the project area.  Particularly troubling is the lack of information on long-term effects of rotenone exposure.  The EA should include a thorough assessment of rotenone and PP effects on water quality, and human health.

As defined by NEPA ‘lead agency’ means the public agency that has the principal responsibility for conducting a project that may have a significant effect on the environment. As the lead agencies for the Project, USFS and UDWR cannot assume that conclusions they may reach regarding the discharge of pesticides directly into surface water for the control of fish can be based solely on the registration of pesticides by the U.S. Environmental Protection Agency (USEPA) and state version of the same.  USEPA and state pesticide agency administer the federal and state pesticide regulatory programs but are not the lead agencies for conducting the Project thus the USEPA and state pesticide regulatory programs do not excuse NEPA compliance. Federal and state agencies conducting and approving the Project including decisions to undertake discharges of pesticides in water, thus they have an obligation to independently and thoroughly review the environmental effects of the application of pesticides to surface water in the project area.  No other agency, including the pesticide regulatory agencies, has conducted such analysis.

Rotenone and PP intended for use: 

The EA should include copies of safety labels for all products used during the project to adequately inform of all potential warning or effects.

Best Available Science:

The EA does not incorporate the best available science on:

· The short and long-term effects of rotenone 

· The short and long-term effect of PP

· The likelihood of success

· Alterations in biodiversity

· Alterations in species composition

· Effects on macroinvertebrates

· Effects on water quality

· Effects on reptiles and amphibians

· Effects on birds and mammals

· Effects on water quality

· Effects on human health – Parkinson’s

· Cumulative effects of one application

· Cumulative effects of multiple applications

· Incidental effects

· Effects on plans

· Effects on animals that ingest exposed organisms and plants

Monitoring:

The EA does not effectively include extensive monitoring plans for the entire ecosystem within each individual aspect of the Project within the Project area as well as any adjacent riparian or terrestrial systems and downstream aquatic systems.  The monitoring should assess both short and long-term effects and recovery of each system and in order to do so should cover at least a 10-15 year span.  The monitoring plan should include assessments of overall biodiversity, species composition, and populations of recolonizing species.  The monitoring should assess the health of individuals returning to the area over a 10-15 year period.  It should evaluate and inventory the macroinvertebrate populations and alterations in species present, species abundance, and species composition over a 10-15 year period.  The monitoring program should include an assessment of amphibians in the area, adjacent ecosystems and downstream systems.  It should include individual health, disease, and abnormalities, alterations in reproductivity, alterations in immune systems, and changes in populations and species composition.

The monitoring program should assess alterations in terrestrial and riparian ecosystems and communities including bird and mammal communities that rely on many species in the project area as food sources.   The monitoring plan should assess the presence of any residual rotenone or PP in the water, in organisms, and in the soils of the banks and river bottom. 

The monitoring should evaluate the success of the project, the presence of target fish species, and any hybridization that is still occurring between the target species and the CRCT.  The monitoring plan should assess the effectiveness of a complete kill.

Clean Water Act:

After April 9, 2011, all rotenone projects must be in compliance with the Clean Water Act.  Meaning there must be a NEPDS permit for the project to occur in waters of the US.  How do the agencies plan to be in compliance with the CWA?  Will there be an application for a NPDES permit?

The Project could be accomplished in a way consistent with federal law:

The mission of the project is to conserve native fish from threats of nonnative species, disease, and climate-induced environmental change. The proposed needs for the project are to restore Colorado River Cutthroat Trout (CRCT) to the project area because they are being lost due to predation, competition and/or interbreeding (hybridization) with introduced nonnative fish species.  The goal is to curtail further losses and restore habitats to support native fish population recovery.

The likelihood of failure of the project is not fully discussed and makes the purpose and need void.  Even if successful initially, the likelihood of recolonization of species targeted from removal in the long-term makes the purposes and needs of this project invalid.  It is well established that the likelihood of a “complete kill” of the targeted species is minimal. The combination of unlikelihood of a “complete kill,” unlikelihood of success, and the likelihood or recolonization of target species undermines the purpose and need to the project.  Finally, the lack of a clear explanation as to why one or two species are preferred over the entirety of the remainder of the species in the ecosystem, the ecosystem biodiversity, stability, and composition undermines the purpose and need of the project.  

RELIEF REQUESTED

The analysis supporting the East Boulder Creek Native Trout Restoration Project DN and FONSI is inadequate. The impacts on the environment and Utah’s natural resources are unacceptable. Appellant requests the East Boulder Creek Native Trout Restoration Project DN and FONSI be withdrawn. If the DNF wishes to further carry out management activities in the East Boulder Creek Native Trout Restoration Project area, it must prepare an Environmental Impact Statement (EIS) that remedies all the violations of Federal and State laws, policies, and regulations identified in this Statement of Reasons. 

Submitted respectfully for the appellants: 

Sincerely,

/s/

Michael T. Garrity

Executive Director

Alliance for the Wild Rockies

P.O. Box 505

Helena MT 59624

406 459-5936

And for 

Matthew Cochran

Box 1466

Boulder, UT 84716

And for

K. E Purcie Bennett

24 S. Wilson Ave., Ste 6-7

Bozeman, MT 59715

406-587-5800

cottonwoodlaw.org

kepbennett@gmail.com
