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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO
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	ALLIANCE FOR THE WILD ROCKIES,      
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RANOTTA MCNAIR, Supervisor of the Idaho Panhandle National Forest, LESLIE WELDON, Regional Forester of Region One of the U.S. Forest Service, and UNITED STATES FOREST SERVICE, an agency of the U.S. Department of Agriculture,  
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	Case No.: No. [case number]

COMPLAINT FOR INJUNCTIVE
AND DECLARATORY RELIEF


INTRODUCTION

1.  This is a civil action for judicial review under the Administrative Procedure Act of the U.S. Forest Service’s May 10, 2010 Record of Decision approving the logging and burning portion (“ROD”) of the Lakeview-Reeder Fuels Reduction Project.  Plaintiff Alliance for the Wild Rockies attests that the final decisions approving the Project are arbitrary and capricious, an abuse of discretion, and/or otherwise not in accordance with law. 
2. Among other things, the ROD for the Project authorized 2,319 acres of commercial logging, another 1,179 acres of ecosystem burn prescriptions not involving commercial logging, 20 miles of road maintenance, 2 miles of permanent road reconstruction, 2.5 miles of permanent road construction, and 0.7 miles of temporary road construction.  

3. Defendants’ approval of the Project violates the National Environmental Policy Act (NEPA), 42 U.S.C. § 4331 et seq., the National Forest Management Act (NFMA) 16 U.S.C. § 1600 et seq., the Endangered Species Act (ESA), 16 U.S.C. § 1531 et seq., and the Administrative Procedure Act (APA), 5 U.S.C. § 701 et seq.

4. Plaintiff seeks declaratory and injunctive relief to protect Plaintiff’s interests at law, including its interests that the Forest Service comply with NEPA’s mandate to consider and disclose environmental impacts, comply with NFMA’s mandate to protect biodiversity, comply with ESA’s mandate to conduct consultation, mitigate harm, and prevent irreparable injury to the environment.  
5. Plaintiff requests that the approval of the Project be set aside pursuant to 5 U.S.C. §706(2)(A) and 16 U.S.C. §1540(g), and that the Court enjoin the Forest Service from implementing the Project until Defendants comply fully with NEPA, NFMA, ESA, and the APA.

6. Plaintiff seeks a declaratory judgment, injunctive relief, the award of costs of suit, including attorney and any expert witness fees pursuant to the Equal Access to Justice Act and the ESA, and such other relief as this Court deems just and proper.

JURISDICTION

7.  This action arises under the laws of the United States and involves the United States as a defendant.  Therefore, this Court has subject matter jurisdiction over the claims specified in this Complaint pursuant to 28 U.S.C. §§ 1331, 1346.

8. An actual controversy exists between Plaintiff and Defendants.  Plaintiff’s members use and enjoy the Idaho Panhandle National Forest, including the Project area, for hiking, fishing, hunting, camping, photography, and engaging in other vocational, scientific, spiritual, and recreational activities.  

9. Plaintiff’s members intend to continue to use and enjoy the Project area frequently and on an ongoing basis in the future.  Specifically, Liz Sedler, a member of Plaintiff AWR, has plans and a firm intention to visit the Project area in the summers of 2011, 2012, and 2014.
10. The aesthetic, recreational, scientific, spiritual, and educational interests of Plaintiff’s members have been and will be adversely affected and irreparably injured if Defendants implement the Project.  These are actual and concrete injuries caused by Defendants’ failure to comply with mandatory duties under NEPA, NFMA, ESA, and the APA.  The requested relief would redress these injuries and this Court has the authority to grant Plaintiff’s requested relief under 28 U.S.C. §§ 2201, 2202, and 5 U.S.C. §§ 705, 706, and 16 U.S.C. § 1540(g).  
11. Plaintiff submitted extensive written comments and objections concerning the Project, has fully participated in the administrative review process, and thus has exhausted administrative remedies.  Defendants have declared that the ROD was the final administrative action of the U.S. Department of Agriculture Forest Service.  The Project was effective upon ROD signing by Forest Supervisor McNair and is therefore final and subject to this Court’s review under the APA, 5 U.S.C. §§ 702, 704, and 706, as well as under the citizen suit provision of the ESA, 16 U.S.C. § 1540(g).  
VENUE

12. Venue in this case is proper under 28 U.S.C. § 1391(e) and Local Civil Rule 3.1.  The Project is located in Bonner County, so venue is proper in the Northern Division of the United States District Court for the District of Idaho.  Additionally, Defendant McNair signed the ROD approving the Project, and her office is located in Kootenai County, also within the Northern Division of the United States District Court for the District of Idaho.

PARTIES

13.  Plaintiff Alliance for the Wild Rockies (“AWR”) is a Montana based tax-exempt, nonprofit organization dedicated to the protection and preservation of the native biodiversity of the Northern Rockies Bioregion, its native plant, fish, and animal life, and its naturally functioning ecosystems.  AWR has over 2,500 members, including members who reside on private land within and close to the Idaho Panhandle National Forests, and many members who recreate in the project area.  AWR’s registered office is located in Helena, Montana.  
14. Defendant Leslie Weldon is the Regional Forester for the Northern Region of the U.S. Forest Service, and in that capacity is the official representative of the U.S. Forest Service’s Northern Region.  She has the ultimate responsibility for ensuring that decisions are made at the National Forest (unit) level in the Northern Region are consistent with applicable laws, regulations, and official policies and procedures.
15. Defendant Ranotta K. McNair is the Forest Supervisor for the Idaho Panhandle National Forest.  In her capacity as Forest Supervisor, she issued the RODs that authorized the Project, and she is responsible for ensuring that the Project is in compliance with NEPA, NFMA, ESA, and the APA.  
16. Defendant United States Forest Service is an administrative agency within the United States Department of Agriculture, entrusted with the management of our National Forests.
PROCEDURAL BACKGROUND

17.  On January 30, 2009, Ranotta K. McNair, Forest Supervisor for the Idaho Panhandle National Forest, posted legal notice of availability of the Draft Environmental Impact Statement (“DEIS”) for the Project in the Federal Register.  
18. On February 20, 2009, Supervisor McNair posted an amended notice of availability indicating that the public comment period would end on March 30, 2009.  

19. On March 30, 2009, Plaintiff issued timely public comments on the DEIS.

20. On June 1, 2009, Supervisor McNair posted legal notice of the Final Environmental Impact Statement (“FEIS”) for the Project.

21. On July 1, 2009, Plaintiff filed a timely objection to the FEIS.
22. On December 3, 2009, after reviewing and responding to Plaintiff’s objections, Supervisor McNair signed the Record of Decision approving the Lakeview-Reeder Roads Project (“Roads ROD”) for the Lakeview-Reeder Hazardous Fuels Reduction Project (“Project”).  Plaintiff did not appeal this decision.
23. On May 10, 2010, Supervisor McNair signed the ROD approving the Lakeview-Reeder Fuels Project (“ROD”) for the Project.
24. On July 29, 2010, Plaintiff sent a 60 day notice of intent to sue under the Endangered Species Act to Defendants.
25. On September 29, 2010, Plaintiff sent a supplemental 60 day notice of intent to sue under the Endangered Species Act to Defendants.
FACTUAL ALLEGATIONS

I.  Description of the Area

26.  The Project is located in the Idaho Panhandle National Forest (“Forest”) of Northern Idaho.  The region possesses ancient forest groves, impressive mountain peaks, and more than half the surface waters in Idaho.  

27. The Forest provides habitat for a range of unique and sensitive wildlife species including wolverines, flammulated owls, moose, elk, boreal toads, fisher, marten, black-backed woodpeckers, and goshawks.  It also provides habitat for threatened and endangered species including grizzly bear, gray wolves, Canada lynx, woodland caribou, and bull trout.
28. The Project area is located in the Granite Creek, Kalispell Creek, and Reeder Creek watersheds near Nordman, Idaho.  The Project area covers 29,380 acres, including approximately 5,800 acres of privately owned land.   
29. The Project is within the Priest River subbasin of the Interior Columbia Basin.
30. The Project area is composed primarily (92%) of coniferous forest.  Most of the Project area (87%) consists of grand fir, western hemlock, western red cedar, and Douglas fir.
31. Wildfire, including stand-replacing fire, is an important natural process in the Forest.
32. Prior to aggressive fire suppression practices in the 1930’s, the northern Rocky Mountain region likely had between 1,500 to 2,000 fires burning annually, some burning for months at a time.

33. The Forest Service has reduced the size and intensity of these fires since the 1930’s through suppression of emerging fires.  In the Project area, suppression of all emerging fires has been ongoing for nearly a century.
34. Fire suppression and logging have changed the character of the Forest.

35. The Project area has been heavily roaded and logged.

36. Road densities for Kalispell, Reeder, and Granite Creek are “moderately high” with over 3.6 miles of road/square mile for Kalispell Creek, 4.8 miles of road/square mile for Reeder Creek, and 3.0 miles of road/square mile for Granite Creek.  
37. One of the negative consequences of previous road-building and logging is stream sedimentation from log hauling, road construction and maintenance, and storm water runoff from logging access roads.  All three of the major watersheds in the Project area are listed by the Idaho Department of Environmental Quality as 303(d) “Section 5 Impaired Waters” under the Clean Water Act.  Kalispell and Reeder Creek are listed in part because of unnatural levels of sedimentation.

38. Another negative consequence of previous road-building and logging is increased stream temperature as a result of decreased riparian cover and increased stream bed sedimentation.  All three of the major watersheds in the Project area are listed by the Idaho Department of Environmental Quality as 303(d) “Section 5 Impaired Waters” under the Clean Water Act due to water temperature. 
39. The Forest provides habitat for bull trout, a threatened species under the ESA, and westslope cutthroat trout, a species of special management concern under the ESA.  
40. Bull trout and westslope cutthroat prefer cold, clear streams with rocky, silt-free riffles for spawning, and slow deep pools for feeding, resting, and over-wintering.  They are less likely to use “moderate” to “highly” roaded areas, and if found in those areas are less likely to have strong local populations.  
41. Historically, bull trout were found in the Granite, Kalispell, and Boulder Creek drainages, but they appear to no longer be present in the Kalispell and Boulder Creek drainages. 

42. The Forest Service has found the threatened bull trout in the Project area, specifically in the lower reaches of Granite Creek.  

43. Westslope cutthroat trout occur in the Granite, Kalispell, Reeder, and Boulder Creek drainages.  

44. The Forest Service classifies Granite Creek as functioning at a risk for both bull trout and westslope cutthroat trout.  Lower Granite Creek has relatively low pool frequency and low residual pool depths with some sections showing very high width to depth ratios.

45. Throughout the Forest, there has been substantial reduction of older forest structures compared to historic structures.  
46. Two primary causes of older forest reduction in the area are commercial logging and fire suppression.

47. There have been over 10,882 acres of past logging activities on National Forest land in the Project area since 1950.  Over 4,000 acres of National Forest land in the Project area has been logged with a “regeneration harvest” system, which is either clearcutting or a modified clearcutting system.  
48. There are 4,397 acres of privately owned land in the Project area, the majority of which has been logged since the 1900’s.  

49. Past logging has reduced the amount of old growth forest in the area.  The Forest Service estimates that the area subbasin historically supported 24% old growth forest while it currently only supports 16%.  The Project area currently only supports 4% old growth forest.  
50. The Project area is overlapped by old growth management units (“OGMU”) 9, 20, 21, 22, 23, and 24.  

51. Past logging activities have contributed to OGMUs 9 and 20 falling below the 5% standard for OGMUs.  OGMU 9 has only 67 acres (less than 1%) of allocated old growth, and OGMU 20 has only 417 (3%) acres of allocated old growth.

52. OGMUs 9 and 20 also fail to meet OGMU standards requiring one or more old growth stands of at least 300 acres or larger in the unit and no old growth stands less than 25 acres in size in the unit.  
53. Other OGMUs do not contain stands of 300 acres, and all OGMUs contain some stands of less than 25 acres.  The preferred minimum stand size is 80 acres.

54. American marten are a management indicator species for the Forest.

55. Marten and fisher have similar habitat needs, thus the failure of the Project area to provide fisher habitat is also a failure to provide marten habitat.

56. The Forest Service did not analyze the American marten for the Project and instead used the fisher as a “guild,” or an indicator species, for the marten.
57. The fisher is associated with mature and old growth forest and is sensitive to high road densities.
58. The fisher is a “Species of Greatest Conservation Need under the Idaho Comprehensive Wildlife Conservation Strategy.”  It is listed as a “sensitive” species by the Forest Service.  The Northern Rockies fisher may soon be listed as endangered or threatened under the ESA as it received a “may be warranted” 90 day finding in April of 2010.

59. Logging has degraded fisher habitat through reduction in canopy closure, snags, and down woody material.

60. The fisher is currently found at extremely low densities in north Idaho and the Project area.
61. The Forest Service conducted DNA analysis surveys in the Project area for fisher and reports that the analysis is incomplete at this time.  Survey documents show only one possible fisher DNA result categorized as “poor DNA.”
62. Based upon habitat modeling, the Forest Service speculates that there are 8,744 acres of suitable fisher denning habitat in the Project area.  However, the Forest Service also speculates that there are relatively low densities of fishers in the Project area given the availability of modeled habitat.
63. Goshawks are associated with mature and old growth forest and are a management indicator species for the Forest.
64. Based on TSMRS data, the Forest Service speculates that there are 3,889 acres of suitable goshawk nesting habitat in the Project area.

65. While the Forest Service notes sightings of goshawks in the Project area since 1991, no nest sites have been located.  Project file documents indicate at least 50 surveys for Goshawks in and around the Project area since 1990, with many surveys including multiple survey stations.  Between 2000 and 2005, there were only three documented visual goshawk sightings in and around the Project area.  It appears there have been no documented visual sightings since 2005.  
66. Pileated woodpeckers are a management indicator species for the Forest.  They rely on mature and old growth forests with large diameter snags and dead woody material.  

67. Fire suppression and timber harvest have reduced old growth forest acres and snag habitat for pileated woodpeckers in the Project area.  

68. Based upon modeling, the Forest Service estimates there are ten potential 1,000 acre home ranges for pileated woodpeckers in the Project area with 8,093 possibly providing nesting habitat.

69. It appears the Forest Service has not monitored for pileated woodpeckers in the Project area.
70. The woodland caribou is an ESA-listed endangered species that occurs on the Forest.  It is associated with mature to old growth forests with dense canopies.  

71. The endangered woodland caribou is not found in the Project area. 

72. The Canada lynx is an ESA-listed threatened species that occurs on the Forest.  It is associated with mature to late-successional forests with dense multi-layered understories.

73. The Forest Service states that there are threatened Canada lynx in the Project area.

74. The gray wolf is an ESA-listed endangered species that inhabits the Forest.  

75. The Selkirk grizzly bear population is an ESA-listed threatened species that inhabits the Forest and is associated with low road densities.  The Selkirk grizzly bear is “warranted” to be up-listed to endangered.  

76. The de facto endangered Selkirk grizzly bear is found in the Project area.

77. With populations once over 50,000 across the lower 48 states, grizzlies were rapidly reduced during and following westward expansion to less than 1,000 bears in mountainous areas of Washington, Idaho, Montana, and Wyoming.  

78. One of the surviving populations is in the Selkirk Mountains of northeastern Washington, northern Idaho, and southern British Columbia.  
79. Grizzly bears are particularly vulnerable to human presence and persecution; they are easy to kill and they are one of the slowest mammals in North America to reproduce.  The U.S. Fish and Wildlife Service has stated, “at best [a female] grizzly can replace herself with one breeding age female in the first decade of her life.”
80. Grizzly cubs stay with their mother for two to three years, learning about finding food and surviving in the wild, before dispersing to establish their own home ranges.

81. Grizzlies have extremely large home ranges of hundreds of square miles and are known to travel over 60 miles at a time.

82. Roads are the leading cause of grizzly mortalities.  The U.S. Fish and Wildlife Service notes that “[r]oads probably pose the most imminent threat to grizzly habitat today.”

83. The grizzly bear was listed as a threatened species under the ESA in 1975, in large part because the grizzly had been forced into vulnerable, isolated populations and because the increase in logging access roads allowed humans into formerly inaccessible bear habitat resulting in increased grizzly mortality.  

84. In 1982, the Wildlife Service approved a Grizzly Bear Recovery Plan and revised the plan in 1993.  
85. The 1993 Recovery Plan established four recovery zones, including the Selkirk ecosystem.

86. The Selkirk Recovery Zone is not meeting recovery goals detailed in the Recovery Plan.

87. The minimum population goal for the Selkirk Recovery Zone is 90 bears.  

88. Currently, there are only an estimated 46 grizzlies in the Selkirk ecosystem, which includes areas outside of the Recovery Zone.  The Recovery Plan notes that this number is so small that the mortality goal must be zero known human-caused mortalities.
89. A total of 53 grizzly bear deaths have been reported in the Selkirk ecosystem since 1983, 43 of which were attributed to human causes.  

90. The United States portion of the Selkirk Recovery Zone is divided into ten Bear Management Units (“BMU”).  Six of the ten BMUs are administered entirely by the Idaho Panhandle National Forest while two BMUs are jointly administered by the Idaho Panhandle National Forest and the Colville National Forest. 
91. The Project area is located within the Kalispell-Granite and Lakeshore BMUs.  

92. The Forest Service is currently relying upon the terms and conditions issued by the U.S. Fish and Wildlife Service in 2001 in an amended Biological Opinion to the Idaho Panhandle Forest Plan (“2001 Biological Opinion”), which in turn rely upon the Wakkinen and Kasworm study (1997), as the “best available science” for habitat parameters in the Selkirk ecosystem.  The terms and conditions from the 2001 Biological Opinion require that each BMU achieve 55 percent of core habitat, no more than 33 percent of open motorized route density (OMRD) greater than 1 mile per square mile, and no more than 26 percent of total open and restricted motorized route density (TMRD) greater than 2 miles per square mile.  
93. In 2006, the U.S. District Court for the District of Montana enjoined implementation of, and remanded to the U.S. Forest Service, a Forest Plan amendment with motorized access standards for habitat management for the Selkirk and Cabinet-Yaak grizzly bears in the Kootenai National Forest of Montana and the Idaho Panhandle National Forest.  The court found that the Forest Service had violated NEPA in approving and implementing the standards because the Forest Service had failed to address flaws in the Wakkinen and Kasworm study.  Particularly, the agency failed to address the significant possibility that bears may have been simply choosing the best available habitat on a degraded landscape when Wakkinen and Kasworm were monitoring grizzly tolerance of open and total motorized route densities.  

94. The Forest Service has not yet completed its court-ordered remand and issued a final decision implementing new revised motorized access standards for grizzly bears in the Idaho Panhandle and Kootenai National Forests.
95. The Kalispell-Granite and Lakeshore BMUs are currently not meeting the 2001 Biological Opinion standards.  The Kalispell-Granite BMU is not meeting TMRD and core standards, and the Lakeshore BMU is not meeting the TMRD, OMRD, and core standards.
96. In 1995, a management plan for the Kalispell-Granite BMU was implemented to help this BMU reach Forest Plan standards.  This management plan designated the entire Kalispell-Granite BMU as Interagency Grizzly Bear Committee Management Situation 1 (“MS1”) habitat.  MS1 habitat must be managed for grizzly bear habitat maintenance and improvement as well as the minimization of grizzly-human conflict.  All management decisions in MS1 habitat must favor the needs of the grizzly bear where grizzly habitat and other land uses compete.
97. Motorized vehicle use in the area occurs both on open roads and on roads that are officially documented as “closed” roads.  Motorized users have developed trail systems in the Project area that were not part of designated routes.
98. Past logging in the area has resulted in detrimental effect to soil quality in the area.
II. Description of the Project

99.  The ROD for the Project authorized 2,319 acres of commercial timber harvest, 1,179 acres of ecosystem burn treatments without timber harvest, 20 miles of road maintenance, 2 miles of permanent road reconstruction, 2.5 miles of new permanent road construction, and 0.7 miles of temporary road construction.

100. Logging, roadwork, and prescribed burns for the Project will increase fish-bearing stream sedimentation in some areas by an estimated 14 percent.  The Forest Service expects the most dramatic increases immediately following activities and lasting up to 6 years after activities.
101. Sedimentation from the Project could displace fish species such as the sensitive westslope cutthroat trout and threatened bull trout.  
102. In general, logging and burning will remove 25 percent to 86 percent of the canopy cover in the Project area and would increase forest openings substantially.  The Project will create eight openings of over 40 acres in size on National Forest land.
103. Project activities will decrease the area’s large tree class by 4 percent and the area’s medium tree class by 2 percent.  Both of these classes are capable of providing old growth habitat.
104. Project activities will increase the brush / seedling / sapling class.
105. Road construction for the Project will create a high risk of weed infestation, thereby threatening native plant diversity.
106. The logging and burning authorized by the Project will eliminate over 220 acres of suitable fisher denning habitat.
107. The logging and burning authorized by the Project will eliminate over 440 acres of suitable goshawk nesting habitat that would not be regained for at least 60-70 years.

108. The logging and burning authorized by the Project will render at least 420 acres of potential pileated woodpecker nesting habitat unsuitable.  
109. The logging and burning authorized by the Project will render over 200 acres of capable lynx habitat unsuitable.

110. The logging and burning, including helicopter burning, authorized by the Project will displace grizzly bears from important habitat throughout the implementation of the Project.
III.  Environmental Analysis for the Project

A. Old Growth Analysis

111. The Forest Service created an old growth estimate for the Project by extracting stand-level data from the TSMRS / FSVeg database and comparing it to the Northern Region old growth criteria from Green et al (2005).  
112. The TSMRS database contains outdated information on old growth stands.
113. The TSMRS database does not contain reliable information on snags and canopy closure.
B. Wildlife Viability Analysis

114. The Forest Service did not provide population trends of its management indicator species in the EIS for the Project. 
115. The Forest Service does not know the baseline populations for its management indicator species.
116. The Forest Service does not know the current populations for its management indicator species. 
117. The Forest Service did not conduct a biological assessment for the ESA-listed endangered gray wolf nor engage in ESA consultation for this species with the U.S. Fish and Wildlife Service before the final decision was made to approve the Project.
IV.  Timber Sale Marking Violations

118. Selkirk Conservation Alliance (“SCA”) has traveled to the site of the proposed Nickleplate and Lakeview Timber Sales for the Project. The unit boundaries (of some of the proposed units) as marked were compared with the design criteria that were specified within the FEIS, BA, Biological Opinion, and ROD for the Project.
119. SCA’s field review revealed multiple violations of the design criteria which were intended to reduce the negative impacts to grizzly bears that would result from the implementation of these projects, including violations of the visual screening along open roads and the buffer distances between harvest units and key spring grizzly bear habitats.
120. In particular, SCA found violations in the following units: proposed units #86, #83 and #81 within the Nickleplate Sale and on units #1, #3 and #111 of the Lakeview Timber Sale. These units were closer than the 200 yard (656 feet) buffer from spring bear habitat, which was specified within the FEIS, and the 756 feet buffer specified in the ROD.
121. Although SCA did not physically check Units #5, #10, #19 and #19a, it appears from the maps that are available on the IPNF website, that these proposed units are also closer than the design criteria’s 200 yard distance from spring bear habitat that is along Reeder Creek to the north. 

122. The distance of 200 yards between proposed harvest areas and key spring habitat was designated as a required design criterion in the FEIS and was increased another 100 feet in the ROD.
123. Additionally, the proposed units #17, 18, and again #19, of the Lakeview Timber Sale appear closer than 200 yards from other key spring bear habitat along the southern portion of that timber sale. 

124. For units #81 and #83 on the Nickleplate Timber Sale, it was evident that the boundary was a mere 50 to 100 feet from spring bear habitat that is located on the adjacent private land. 

125. Regarding Nickleplate unit #86, it appears from the unit boundary marking that was visible that several units were marked at this location, whereas only one unit (#86) appears on the sale map. The southern-most marked unit at this location is only about 4 chains (est. 260 feet) from Bismark Meadows, whereas the adjacent unit is about 8 chains from Bismark Meadows (est. 500 to 550 feet). In either case, the distance to Bismark Meadow (spring habitat) falls short of the distance that was specified in the FEIS, BA, Biological Opinion, and ROD.
126.  Another violation of the design criteria is the visual screening as marked, which is supposed to be retained in units adjacent to FSR #2231 and FSR #2242 and additionally along state highway 57, according to the FEIS, BA and Biological Opinion. These roads bisect habitats that are used by and are important for grizzly bears and also provide hunter access during the spring black bear hunting season. It is especially important that adequate visual screening along these roads be maintained in order to avoid increasing the vulnerability of the grizzly bears that use this area. Spring black bear hunting is popular in this area because it represents some of the first snow free areas during this hunting season. 

127. Along FSR #2231, SCA reviewed units #72 and #50 where they were adjacent to the road, and along FSR #2242 SCA reviewed units #45 and #47 where those units were adjacent to that road. The timber sale contract package indicates that the visual screening will be accomplished via a combination of location of the unit boundary and tree marking or designation. Although it is difficult to predict the outcome of such attempts to retain visual screening along these road systems, one thing that is certain is that once the vegetation is removed, it would take a relatively long time to replace it. In the meantime, the vulnerability of grizzly bears, which may utilize this area, would be compromised. 

128. As a result of SCA’s field review of the marking which was meant to retain visual screening along these road systems, it is apparent that the amount of visual screening described within the FEIS, BA and Biological Opinion for the Project would not be retained as stated. 

129. SCA also noticed that apparently no attempt was made to retain visual screening along road FSR #2242a.  This road connects roads #2231 and #2242 and also bisects habitat where grizzly bears may be found, especially during the spring season. Therefore, it is necessary to apply the visual screening requirement along FSR #2242a as well. 

130. Regarding timber sale units #114, #115 and #116 of the Nickleplate Timber Sale, these units as marked and designated would also fail to achieve the amount of visual screening that was indicated in the FEIS, BA, Biological Opinion, and ROD.
131. SCA mailed a letter to Defendant McNair on September 21, 2010 outlining these violations.  As of the date of the filing of the complaint Defendants have apparently made no effort to correct these violations.

CLAIMS FOR RELIEF

FIRST CLAIM FOR RELIEF
The Forest Service violated NFMA by failing to ensure the viability 

of old-growth dependent, sensitive, and management indicator species and violated NEPA by failing to take a hard look at the effects of the Project.

132. All above paragraphs are incorporated by reference.

133. The provisions of a forest plan are legally enforceable under NFMA. 

134. The Idaho Panhandle National Forest Plan (“Forest Plan”) requires that the Forest Service ensure the viability of old growth dependent and management indicator species. 

135. The Forest Plan requires that the Forest Service monitor population trends of indicator species.  If required monitoring cannot be accomplished, the Forest Plan requires that the Forest Service consider dropping projects in order to ensure the integrity of implementation of the Forest Plan.  

136. The Forest Plan requires that the Forest Service maintain at least 5% old growth in each old growth management unit (“OGMU”) on the Forest. Each OGMU must have at least one 300 acre stand, and the rest of the stands must be no smaller than 25 acres.  The Forest Plan recommends stands of at least 80 acres.
137. The Forest Service is not maintaining 5% old growth in each OGMU affected by the Project.  The Forest Service database information for the Lakeview-Reeder OGMUs show less than 1% old growth in OGMU 9 and 3% old growth in OGMU 20.  
138. The Forest Service is also violating the old growth standard by including stands that are less than 25 acres.  All OGMUs in the Project area include some stands of less than 25 acres in determining percentages.  
139. The Forest Service is also violating the old growth standard by failing to maintain a 300 acre stand in each OGMU. 
140. The TSMRS database estimate is unreliable.  The database does not contain information on snags and canopy closure, contains outdated stand information, and may be missing records of previous logging activities.  
141. The Forest Service has not monitored and established population trends of management indicator species.
142. The inadequacy of the Forest’s old growth standard is illustrated by the lack of old growth dependent and management indicator species found in the Project area.  Despite the Forest Service’s assertion that it is meeting its old growth standard, the Forest Service does not have documented information on recent presence, nesting, or denning of the American marten, the fisher, the northern goshawk, and the pileated woodpecker in the Project area. 

143. The Project authorized further habitat fragmentation of the area.

144. The Forest Service admits that the Project will degrade, eliminate, or render unsuitable various acreages of currently suitable habitat for the American marten, the fisher, the northern goshawk, and the pileated woodpecker.  All of these species are indicator species for other old growth dependent and sensitive wildlife species.  

145. The Forest Service’s old growth standard is not being met in the Project area.  The Forest Service’s reliance on this “habitat proxy” method of ensuring old growth species viability violates NFMA because the standard is not being met.  Further, without population trend monitoring, as required by the Forest Plan, and without recent documented presence of management indicator species, the Forest Service’s reliance on habitat modeling to evaluate the impact of Project activities on the viability of old growth management indicator species and old growth dependent species (i.e. “proxy-on-proxy”) is arbitrary and a violation of NFMA.  Therefore, the Forest Service’s approval of the Project, which will further degrade already rare habitat for these species, was arbitrary and capricious and must be set aside.  
146. NEPA requires that federal agencies take a “hard look” at the Project’s effects and fully inform the public and decision makers of those effects.

147. The Forest Service failed to take a hard look at Project effects when it relied on an unreliable proxy-on-proxy analysis for management indicator species viability.  The Forest Service failed to fully inform the public and decision makers of the Project effects on management indicator species.  The approval of the Project was therefore in violation of NEPA, arbitrary and capricious, and must be set aside. 

SECOND CLAIM FOR RELIEF

The Forest Service violated NFMA and NEPA because the Project allows
 activities that are not compatible with the needs of the grizzly bear.
148. All above paragraphs are incorporated by reference.  

149. The Idaho Panhandle National Forest Plan (“Forest Plan”) is legally enforceable under NFMA.  

150. The Forest Plan forbids uses on MS-1 lands that are not compatible with grizzly bear needs, and any conflicts must be resolved in favor of the grizzly bear.

151. The Forest Service mentions the MS-1 standard in the EIS but does not discuss why the Project is compatible with the needs of the grizzly bear.

152. The Project violates NFMA because the record indicates that the over 25 miles of roadwork and the roughly 3500 acres of logging and burning activities, including helicopter burn operations, in occupied grizzly bear habitat are not compatible with the needs of the grizzly bear because the Forest Service found that these activities “are likely to adversely affect” this fragile species.   
153. The Project violates NEPA and NFMA because the environmental analyses for the Project fail to take a hard look at and supply a reasoned explanation as to whether the proposed commercial logging, prescribed burning, and road building activities are compatible with or conflict with the needs of the threatened and highly sensitive grizzly bear.  Therefore, the decision must be set aside. 
THIRD CLAIM FOR RELIEF

The Forest Service violated NEPA by failing to prepare a supplemental EIS for the 
Project after the Ninth Circuit Court of Appeals ruled that stormwater runoff from logging roads 
is a point source discharge under the Clean Water Act.
154. NEPA imposes on federal agencies a continuing duty to supplement existing EISs to address significant new circumstances relevant to environmental concerns and bearing on the proposed action or its impacts.  40 C.F.R. § 1509(c)(1)(ii).  

155. On August 17, 2010, the Ninth Circuit Court of Appeals issued a decision holding that runoff that flows from logging roads into a system of ditches, culverts, and channels and then into forest streams and rivers constitutes a point source under the Clean Water Act and requires a National Pollutant Discharge Elimination System (“NPDES”) permit.  Northwest Environmental Defense Center v. Brown, 2010 WL 3222105 (9th Cir. Aug. 17, 2010).
156. The Forest Service has addressed storm water runoff from the Project logging and road construction activities only as a non-point source pollution under State water quality regulation standards. 
157. The Forest Service must supplement the EIS with a new analysis that (a) recognizes that storm water runoff from Project logging roads that travels through ditches, culverts, and channels are “point sources” under the Clean Water Act per the new court decision, (b) assesses whether there will be any discharges of pollutants from any point sources because of the Project, and (c) demonstrates that the Forest Service is complying with any applicable permit requirement under the Clean Water Act’s “National Pollutant Discharge Elimination System.”

158. On August 24, 2010, Plaintiffs sent a letter to Defendants requesting that the Forest Service complete a supplemental EIS for the Project to address and demonstrate compliance with the new court decision.

159. As of the date of the filing of this Complaint, the Forest Service has not yet responded to this request.

160. The recent Ninth Circuit ruling that requires a NPDES permit for logging road runoff is a significant new circumstance that requires a supplemental EIS.  The EIS must be circulated for notice and comment, and subject to administrative appeal, in the same manner as the original EIS for the Project.  The Forest Service’s failure to do this required NEPA analysis is in violation of procedures required by law, and the Project must be set aside.
FOURTH CLAIM FOR RELIEF

The failure of the Forest Service to comply with the terms and conditions of the Biological Opinion for the Project renders the conclusion that the Project is “not likely to adversely affect” the Selkirk grizzly bear arbitrary and in violation of the ESA and NEPA.

161. All above paragraphs are incorporated by reference.

162. The Defendants’ conclusion that the Project will not cause jeopardy to the ESA-listed Selkirk grizzly bear is premised upon compliance with strict design criteria specified in the FEIS, BA, and Biological Opinion.
163. The distance of 200 yards between proposed harvest areas and key spring habitat was designated as a required design criterion for the Project, as was adequate visual screening along roads.
164. As noted above, SCA, a local conservation group, has reviewed the marking of the Nickleplate and Lakeview Timber Sales for the Project and has found numerous violations of the criteria designed to protect grizzly bears.

165. SCA detailed these violations in a letter to the Forest Service on Sept. 21, 2010.
166. The Forest Service announced an intention to open bids for the Lakeview timber sale portion of the ROD on September 28, 2010.  Once the bid is awarded, the logging contractor may begin logging.
167. As of the date of the filing of this Complaint, the timber sales have not been re-marked to comply with the design criteria, nor has the Forest Service engaged in a new consultation with the U.S. Fish and Wildlife Service to reassess whether the Project timber sales as actually marked will jeopardize the grizzly bear. 
168. The Forest Service’s failure to comply with required design criteria for grizzly bear habitat, or in the alternative to reinitiate consultation with U.S. Fish and Wildlife Service due to changed conditions, violates the ESA and renders its no jeopardy conclusion arbitrary and illegal.
REQUESTS FOR RELIEF

For all the above-stated reasons, Plaintiff respectfully requests that this Court:

A. Declare that the Forest Service violated NFMA by failing to ensure the viability of old growth dependent and management indicator species because it is not meeting its old growth standard;
B. Declare that the Forest Service violated NFMA by failing to ensure the viability of old growth dependent and management indicator species because it has not monitored population trends and has failed to document recent presence of management indicator species;
C. Declare that the Forest Service violated NEPA by failing to take a hard look at Project effects when it relied on unreliable proxy-on-proxy analysis for management indicator species viability;
D. Declare that the Forest Service violated NFMA by authorizing commercial logging, burn prescriptions, including helicopter burn activities, and roadwork activities under the Project that are not compatible with the needs of the threatened Selkirk grizzly bear and by failing to demonstrate compliance with the compatible use standard; 
E. Declare that the Forest Service violated NEPA by failing to take a hard look at and explain how Project activities were compatible with the needs of the grizzly bear;
F. Declare that the Forest Service violated NEPA by failing to issue a supplemental EIS that addresses whether any storm water runoff from logging roads in the Project area is a point source discharge under the Clean Water Act ;
G. Declare that the Forest Service violated the ESA and NEPA by violating the timber sale marking criteria issued to protect grizzly bears in the Project area;
H. Enjoin the implementation of the Project;

I. Award Plaintiff its costs, expenses, expert witness fees, and reasonable attorney fees under the EAJA and the ESA; and

J. Grant Plaintiff such further relief as may be just, proper, and equitable. 
Respectfully submitted this 6th day of October, 2010
	
	/s/ Dana M. Johnson
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